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PREFACE. 


yfS  fome  of  our  Readers  may  perhaps  be  unac- 
JLJL  quaint  ed  with  the  Form  of  Government  in 
the  Province  of  New- York,  we  muft  inform  them, 
that  in  that  Province,  as  well  as  mojl  of  the  Britifh 
Plantations  in  America,  the  Form  of  Government 
is  the  very  fame  with  that  in  England  ;  as  it  con- 
fifis  of  a  Governor,  a  Council,  and  an  Affembly. 
phe  Governor  is  named  by  the  King,  and  reprefents 
■the  Sovereign  within  the  Province  of  which  he  is 
appointed  Governor :  The  Council  confjls  of  a  cer¬ 
tain  Number  of  Members,  all  of  whom  are  named 
by  the  King ,  and  refembles  the  Houfe  of  Lords  here 
in  England,  being  for  that  Reafon  fometimes  called 
the  Upper-houfe  of  Affembly  and  the  Affembly  con- 
fifs  of  a  Number  of  Reprefentatives  chofen  by  the 
People  in  their  feveral  Parijhes  or  DiflriBs,  re- 
fembling  the  Houfe  of  Commons  here  in  England, 
and  for  that  Reafon  are  often  called  the  Lower- 
houfe  of  Affembly.  Thefe  Lhree  Branches  of  the 
Lcgifaturehave,  within  their  Province ,  the  fame 
Powers  and  Privileges  that  the  King,  Lords  and 

Commons  have  here  at  Home,  and  their  ABs  have 

the 
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the  fame  Force,  if  not  difapproved  by  his  Majefiy ; 
confequently  a  Refolution  of  either  Houje  of  AJfembly 
meets  generally  •with  the  fame  RefpeSt  from  the  Peo¬ 
ple  within  the  Province,  that  a  Refolution  of  either 
Houfe  of  Parliament  does  here  in  England ;  but  in 
this  Cafe  of  ZengerV,  tho'  the  Council  had  by  their 
Refolution  declared  the  Papers  publifhed  by  him  to 
be  falfe,  fcandalous,  malicious  and  feditious  Li¬ 
bels,  as  the  Jury  upon  his  Trial  were  upon  their 
Oaths,  and  thereby  bound  to  deliver  their  own  Opi¬ 
nion,  and  not  that  of  the  Council,  they  thought 
themfelves  obliged  to  acquit  the  Prifoner,  by  return¬ 
ing  a  Verdict,  Not  Guilty  ;  which  is  the  Verdi  St 
every  Jury-man  is  in  Confcience  bound  to  return,  if 
he  thinks  that  the  Prifoner  is  not  Guilty  of  the 
Crime  charged  in  the  Indictment  or  Information . 
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ENGER’s  firft  News-Paper  was  printed, 
Nov .  5,  1733,  and  he  continued  printing 
and  publifhing  them,  to  the  public  Satis¬ 
faction,  till  the  January  following  *,  when 

_ w  b  the  Chief  Juftice  was  pleafed  to  animadvert 

upon  the  DoCtrine  of  Libels,  in  a  long  Chaige  given 
in  that  Term  to  the  Grand  Jury,  of  which  Zengei  s 
Papers  was  the  principal  ObjeCt*,  and  afterwards  on  the 
third  Tuefday  of  Ottober,  1734,  was  again  pleafed  to 
charge  the  Grand  Jury,  and  clofsed  his  Haiangue  in 

the  following  Words: 


A 
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cc  Gentlemen, 

“  I  fliali  conclude  with  reading  a  Paragraph  or  two 
out  of  the  lame  Book,  concerning  Libels  \  they  are  ar- 
iivedto  that  Height,  that  they  call  loudly  for  your  Ani- 
madveiflon  *,  it  is  high  1  ime  to  put  a  Stop  to  them  ; 
for  at  the  rate  things  are  now  carried  on,  when  all 
Order  and  Government  are  endeavoured  to  be  trampled 
on,  and  Reflexions  are  caft  upon  Perfons  of  all  De¬ 
grees,  muft  not  thefe  Things  end  in  Sedition,  if  not 
timely  prevented  ?  Lenity,  you  have  feen,  will  not 
avail ;  it  becomes  you  then  to  enquire  after  the  Of¬ 
fenders,  that  we  may,  in  a  due  Courfe  of  Law,  be  ena¬ 
bled  to  punifh  them.  If  you,  Gentlemen ,  do  not  in- 
terpofe,  confider  whether  the  ill  Conlequences  that 
may  aide  fiom  any  Diflurbances  of  the  public  Peace, 
may  not  in  part  lie  at  your  Door  ? 

-  Ad uh\ins,  in  his  Chapter  of  Libels,  conflders 

three  Points. 

“  What  fhall  be  faid  to  be  a  Libel, 
acily.  Who  are  liable  to  be  puniflied  for  it. 

3<%,  what  Manner  they  are  to  be  puniflied. 
Under  tlie  ift,  he  fays,  §.  7.  Nor  can  there  be 
^  any  Doubt,  but  that  a  \Vriting  which  defames  a  pri¬ 
vate  I  eilon  only  is  as  much  a  Libel  as  that  which 
defames  1  erfons  intruded  in  a  public  Capacity,  in 
“  as  much  as  it  manifeftly  tends  to  create  ill  Blood,  and 
to  caule  a  Diflurbance  of  the  public  Peace  ;  how- 
c\er’  ^  certain,  that  it  is  a  very  high  Aggravation 
^  of  a  Libel,  that  it  tends  to  fcandalize  the  Govern- 
^  ment,  by  reflecting  on  thofe  vvho  arc  entrulted  with 
the  Adminiftracion  of  public  Affairs,  which  does  not 
“  onlY  endanger  the  public  Peace,  as  all  other  Libels 
tc  .  °\  hY  ^ilTing  up  the  Parties  immediately  concerned 
tc  *n  t0  Ac^s  of  Revenge,  butalfo  has  a  direX  Ten- 
tc  dencT  ro  breed  in  the  People  a  Diflike  of  their  Go- 
t  vernors5  and  idcline  them  to  FaXion  and  Sedition. 

-  As  t0  thc  2d  Point  he  Says,  §.  10.  It  is  certain 

44  not 


cc 

CC 

CC 

44 

4C 

cc 


(  3  )  ' 

not  only  he  who  compoles  or  procures  another  t° 
compofe  it,  but  alfo  that  he  who  publifties  or  pro¬ 
cures  another  to  publilh  it,  are  in  Danger  of  being 
punifhed  for  it-,  and  it  is  faid  not  to  be  material,  whe¬ 
ther  he  who  difperfes  a  Libel  knew  any  thing  oi 
~  the  Contents  or  Effects  of  it  or  -not  j  for  nothing 
“  could  be  more  eafy  than  to  publilh  the  molt  viru- 
“  lent  Papers  with  the  greateft  Security,  if  the  con- 
“  cealino-  the  Purport  of  them  from  an  illiterate  I  ub- 
«  lifher,°would  make  him  fafe  in  the  difperfing  them  : 
“  Alfo  it  has  been  faid,  that  if  he  who  hath  either 
“  read  a  Libel  himfelf,  or  hath  heard  it  read  by  ano- 
“  ther  do  afterwards  malicioufly  read  or  repoit  any 
«  Part  of  it  in  the  Prefence  of  others,  or  lend  or  Ihew 
«  it  to  another,  he  is  guilty  of  an  unlawful  Publica¬ 
tion  of  it.  Alfo,  it  hath  been  holden,  that  the  copy- 
ins:  of  a  Libel  fhall  be  a  conclufive  Evidence  of  the 
Publication  of  it,  unlefs  the  Party  can  prove,  that  he 
»  delivered  it  to  a  Magiftrate  to  examine  it,  in  which 
“  Cafe  the  Act  fubfequent  is  faid  to  explain  the  Inten- 
“  tion  precedent.  But  it  feems  to  be  the  better  Opi- 
«  ni0n  that  he  who  firft  writes  a  Libel,  dictated  by 
“  another  is  thereby  guilty  of  making  of  it,  and 

“  confequently  punifliable  for  the  bare^A  ntmg for 

“  it  was  no  Libel  till  it  was  reduced  to  Vvnting. 

“  Thefe,  Gentlemen ,  are  fome  of  the  °fFen^s  * 
are  to  make  Part  of  your  Enquiries  and  if  any  other 
fhould  arife  in  the  Courfe  of  your  Proceedings,  m 
which  you  are*  at  a  Lofi,  or  conceive  any  Doubts,  upon 
your  Application  here.  We  will  aff.lt  and  d,rea  you. 

Rut  the  Grand  Jury  not  indifting  Zenger  as  ex- 
Jed  the  Gentlemen  of  the  Council  proceeded  to 
fake  his  Papers  into  Confideration,  and  fent  the  fol 
lowing  Meffage  to  the  General  Affembly. 
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Die 


V  4-  J 


“  Z>'>  3  E  M-  ‘7'b  of  OBOr, 

“  A  Mc®Be  fl™  ^Council  by  Philip  c„w 

in  thefe  Words  -  ^  ™’ 

■T**  T^°jirmh[ kifbcfore 

fcurnlous  Papers,  tending  to  alienate  the  ’a  ff °the* 

the  People  of  this  Province  from  his  MiielW^r  0"S  °f 
ment,  to  raife  Sedition-  mA  -r  ?  lvJajeify  s  Govern¬ 
pie  of  this  Province,  and  to  fill  their  M  ?  1  f 

Contempt  of  his  Majefty's  Government  a  n  r* 
dermg  the  pernicious  Confequcnces  thVt  tf  j 
fuch  growing- Evik  if  nn.  r  s  that  may  attend 
a  Ston  to  n  ’  10t  Pceddy  and  effectually  nut 

J-SS  tr s 

v;len^L  between  a  Committee  of  this  Board  *9nrjn  ' 
Committee  of  the  4ffrmhlv  *  i  roarc^  anc^  a 
Thi r  thr>  fo  *i  *  -^ncmbly  ;  it  is  therefore  ordered 
hat  the  Gentlemen  of  this  Board,  NOW  ASSFM 
BLED,  or  any  Seven  of  fhPm  i  7C 

join  a  Committee  of  the  Houfe  of  Re  CmmUcee’  to 
order  to  confer  toother  .  f  C  RePrefentatives,  in 
into  the  Lid  p.°  ’  ,  °  examine  and  enquire 
thereof  ^  and  the  A^hors  and  Writer, 

"VV  hich  Meffage  being  read,  ' 

'jKfiifed  X  hat  the  IVlembers  of  rfiic  t-Tr,  r 
Fourteen  of  them,  do  meet  a Comm C  ^ 
cd^at  the  Time  and  Place  therein 

‘  Die  Veneris, ,  9  A.  M.  18  Ottober,  im. 

reported,  dWtheyTaft  Night  mcu^C  this.Houfe’. 

Yefkrday *to  tE  *  H  Su,bj'e(5t~matter of  theirWfeffage of 
mhiaries' between  St/l  ^  afer  K 

of  the  Council  reduced  m  w0.n?m'ttees»  tfje  Gentlemen 

of  this  Houfe  and  irWrW*^hatth^rKJuefted 

C>  and  deJ™d  the  fame  to  the  Chair- 

man. 


/ 


“  At  a  Committee  of  the  Council  held  the  17th  of 

Odfober,  1734.  7 


present. 


Mr.  Clarke, 

Mr.  LivingJ'ton , 
Mi*-  Cortland \ 

€C  Gentlemen, 
cc  I  he  Matters 


Mr.  Harrifon , 
Mr.  Kennedy , 
Mr.  Lane, 


Dr.  Golden, 

Mr.  Ch.  Juftice, 
Mr .  Horfmanden . 


^  ,  Twe  requefi  your  Concurrence  in 

are,  I  hat  Zenger  s  Papers,  No.  7  47.  4g.  49.  v/;:;ch 

we:  e  read,  and  which  we  now  deliver,  be  burnt  by  the 

Hands  of  the  common  Hangman,  as  containing  in 

them  many  1  h.ngs  derogatory  of  the  Dignity  of  His 

Majefty  s  Government,  reflecting  upon  the  Legifiature 

upon  the  moft  confiderable  Perfons  in  the  moft  dif- 

tinguilhed  Stations  in  the  Province,  and  tending  to 

laiie  Sections  and  Tumults  among  thePeople  thereof 

‘  I  hat  you  concur  with  us  in  the  Addreffing  the 

Governor,  to  ifliie  His  Proclamation,  with  a  Promife 

of  Reward  for  the  Difcovery  of  the  Authors  or  Wri¬ 
ters  of  thefe  feditious  Libels. 

That  you  concur  with  us  in  an  Order  for  profecu- 
ting  the  Printers  thereof.  F 


_  I  hat  you  concur  with  us  in  an  Order  to  the  Ma¬ 
gnates,  to  exert  themfelves  in  the  Execution  of  their 

Omces,  in  order  to  preferve  the  public  Peace  of  the 
.Province. 

“  By  Order  of  the  Committee , 

Fred.  Morris ,  Cl.  Con.” 

“  Mr.  Garretjon  delivered  likewife  to  the  Houfe 
the  feveral  Papers  referred  to  iii  the  faid  Requeft. 

“  Ordered,  That  the  faid  Papers  be  lodged  with  the 
Uerk  of  this  Houfe,  and  that  the  Confideration  thereof 
antjrthe  faid  Requeft,  be  referred  till  Tuefday  next.” 


u  Die  Martis ,  9  ho .  A.  M.  22  October ,  1734. 

\ 

“  The  Houfe  according  to  Order  proceeded  to  take 
into  Confideration  the  Requeft:  of  a  Committee  of 
Council,  delivered  to  a  Committee  of  this  Houfe,  on 
the  1 6th  Inftants  as  likewife  of  the  feveral  Papers  there¬ 
in  referred  to.  And  after  feveral  Debates  upon  the 
Subjedl-matters,  it  was  ORDERED ,  THAT  THE 
SAID  PAPERS  AND  REQUEST  LIE  ON  THE 
TABLE.59 

The  Council,  finding  the  General  Affembly  would 
not  do  any  thing  in  it,  fent  the  following  Meffage  to 
the  Houfe. 

“  Die  Sabbatic  9  ho.  A.  M.  2  November ,  1734* 

“  A  Meffage  from  the  Council  by  Mr.  Livingfton , 
defiring  this  Houfe  to  return  by  him  to  that  Board, 
the  feveral  feditious  Journals  of  Zenger ,  No.  7.  47. 
48.  49.  which  were  delivered  by  a  Committee  of  that 
Board  to  a  Committee  of  this  Houfe,  the  17th  of 
Offober  laft,  together  with  the  Propofals  of  a  Com¬ 
mittee  of  that  Board,  delivered  therewith  to  a  Com¬ 
mittee  of  this  Ploufe  *  and  then  withdrew.  55 


On  Yuefday  the  5th  of  November ,  1734,  the  Quarter 
Sejfions  for  the  City  of  New-York  began,  when  the 
Sheriff  delivered  to  the  Court  AN  ORDER,  which 
was  read  in  thefe  Words  : 


At  a  Council  held  at  Fort  George ,  in  New-York , 
the  2d  of  November ,*  1734. 

PRES  EN  T. 


His  Excellency  William  Cojby,  Captain  General  and 

Governor  in  Chief, 


Mr,  Clarke , 

Mr.  Livingfton , 
Mr.  Cortland , 


Mr.  Harrifon , 
Mr.  Kennedy , 
Mr.  Lane> 


Dr.  Golden* 

Mr.  Ch.  Juftice, 
Mr.  Horfmanden . 
cc  Whereas 


*  Dr.  Col  Jen  was  that  Day  at  E/opus ,  go  Miles  from  hevj-Torks 
tho'  mentioned  as  prefent  in  Council. 


/ 
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“  Whereas  by  an  Order  of  this  Board,  of  this  Day, 
fonie  of  John  Peter  Zenger’s  Journals  entitled.  The 
New-Tork Weekly  Journal >  containing  the  frejheft  Ad- 
vices,  foreign  and  domejtick ,  No.  y.  47.  48.  49.  were 
oidered  to  be  burnt  by  the  Hands  of  the  common 
Hangman,  or  Whipper,  near  the  Pillory  in  this  City, 
on  IV tdnefday  the  6th  Inftant,  between  the  Hours  of 
Eleven  and  Twelve  in  the  Forenoon,  as  containing  in 
them  many  Things  tending  to  Sedition  and  Fadion, 
to  bring  His  Majefty’s  Government  into  Contempt, 
and  to  difturb  the  Peace  thereof ;  and  containing  in 
them  likewife,  not  only  Reflexions  upon  his  Excellency 
the  Governor  in  particular,  the  Legiflature  in  general,  but 
alfo  upon  the  mod  confiderable  Perfons  in  the  mod 
diftinguifhed  Stations  in  this  Province.  It  is  therefore 
ordered.  That  the  Mayor  and  Magiftrates  of  this  City, 
do  attend  at  the  Burning  the  feveral  Papers  or  Journals 
aforefaid,  numbered  as  above-mentioned. 

Fred.  Morris ,  D.  Cl,  Con. 

“  To  Robert  Lurting ,  Efq-,  Mayor  of  the  City  of 
New-Tork ,  and  the  reft  of  the  Magiftrates  of  the  faid 
City  and  County.59 

Upon  reading  of  which  ORDER,  the  Court  forbad 
the  Entering  thereof  in  their  Books  at  that  Time, 
and  many  of  them  declared,  that  if  it  fhould  be  entered, 
they  would  have  their  Proteft  entered  againft  it. 

On  TVednefday  the  6th  of  November ,  the  Sheriff  of 
New-Tork  moved  the  Court  of  Quarter  Sejfions ,  to 
comply  with  the  faid  Order,  upon  which  one  of  the 
Aldermen  offered  a  Proteft,  which  was  read  by  the 
Clerk  and  approved  of  by  all  the  Aldermen,  either 
exprefsly,  or  by  not  objeXing  to  it,  and  is  as  follows : 

“  Whereas'  an  ORDER  has  been  ierved  on  this 
Court,  in  thefe  Words : 

[The  Order  as  above  infer  ted.] 

“  And  whereas  this  Court  conceives,  they  are  only 
to  be  commanded  by  the  King’s  Mandatory  Writs,  au- 

;  *  thorized 


(  8  ) 

tho'rized  by  Law,  to  which  they  conceive  they  have  the' 
Right  of  (hewing  Caufe  why  they  don’t  obey  them, 
if  they  believe  them  improper  to  be  obeyed,  or  by 
ORDERS,  which  have  fome  known  Laws  to  authorize 
them  :  And  as  this  Court  conceives  THIS  ORDER  to 
be  no  Mandatory  Writ  warranted  by  Law,  nor  knows 
of  any  Law  that  authorizes  the  making  of  the  Order 
aforelaid  ;  lb  they  think  themfelves  under  no  Obliga¬ 
tion  to  obey  it :  Which  Obedience,  they  think,  would 
be  in  them,  the  opening  a  Door  lor  arbitrary  Com¬ 
mands,  which,  when  once  opened,  they  know  not 
what  dangerous  Confequences  may  attend  it.  Where¬ 
fore,  this  Court  conceives  itfelf  bound  in  Duty  (for  the 
Prefervation  of  the  Rights  of  this  Corporation,  and,  as 
much  as  they  can,  of  the  Liberty  of  the  Prefs,  and  the 
People  of  the  Province,  fince  an  Alfembly  of  the 
Province,  and  feveral  Grand  Juries,  have  refufed  to 
meddle  with  the  Papers,  when  applied  to  by  the  Coun¬ 
cil)  to  Protejl  againft  the  ORDER  aforefaid ,  and  to  for¬ 
bid  all  the  Members  of  this  Corporation  to  pay  any  Obe¬ 
dience  to  it,  until  it  be  lliewn  to  this  Court,  that  the 
fame  is  authorized  by  fome  known  Law,  which  they 
neither  know  nor  believe  that  it  is.” 

Upon  reading  of  which,  it  was  required  of  the  PIo- 
nourable  Francis  Harrifon ,  Recorder  of  this  Corpora¬ 
tion,  and  one  of  the  Members  of  the  Council,  (pre- 
fent  at  making  the  laid  Order)  to  fhew  by  what  Law  or 
Authority,  the  faid  ORDER  was  made  ;  upon  which 
he  fpoke  in  fupport  of  it,  and  cited  the  Cafe  of  Debtor 
Sacheverel’s  Sermon,  which  was  by  the  Houfe  of  Lords 
ordered  to  be  burnt  by  the  Hands  of  the  Hangman, 
and  that  the  Mayor  and  Aldermen  of  London  fhould 
attend  the  doing  of  it.  To  which  one  of  the  Aider- 
men  anfwered  to  this  Purpole :  That  he  conceived  the 
Cafe  was  no  ways  parallel,  becaufe  Doctor  Sachevcrel, 
and  his  Sermon,  were  impeached  by  the  Houfe  of 
Commons  of  England,  which  is  the  Grand  Jury  of  the 
Nation,  and  Reprefen tative  of  the  whole  People  of 

England ; 
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England:  That  this  their  Impeachment  they  profe- 
cuted  before  the  Houfe  of  Lords,  the  greateft  Court 
of  Juftice  in  Britain ,  and  which,  beyond  Memory  of 
Man,  has  had  Cognizance  of  Things  of  that  Nature  : 
That  there  Sacheverel  had  a  fair  Hearing  in  Defence  of 
himfelf  and  his  Sermon  *,  and  after  that  fair  Hearing, 
he  and  his  Sermon  were  fairly  and  legally  condemned  : 
That  he  had  read  the  Cafe  of  Dr.  Sacheverel ,  and  thought 
he  could  charge  his  Memory,  that  the  Judgement  of 
the  Houfe  of  Lords  in  that  Cafe  was,  That  the  Mayor 
and  ShcTiffs  of  London  and  Middlefex ,  only,  fhould  at¬ 
tend  the  Burning  of  the  Sermon,  and  not  the  Aider- 
men  ;  and  farther  he  remembered,  that  the  Order  up¬ 
on  that  Judgement  was  only  directed  to  the  Sheriffs 
of  London ,  and  not  even  to  the  Mayor,  who  did  not 
attend  the  doing  it.  And  farther  faid,  that  would  Mr. 
Recorder  fhew,  that  the  Governor  and  Council  had  fuch 
Authority  as  the  Houfe  of  Lords,  and  that  the  Papers 
ordered  to  be  burnt  were  in  like  manner  legally  profe- 
cuted  and  condemned,  there  the  Cafe  ol  Dodtor  Sache¬ 
verel  might  be  to  the  Purpofe;  but  without  fhewing 
that,  it  rather  proved  that  a  Cenfure  ought  not  to’  be 
pronounced,  till  a  fair  Trial,  by  a  competent  and  legal 
Authority,  were  firft  had.  Mr.  Recorder  was  defired 
to  produce  the  Books  from  whence  he  cited  his  Autho¬ 
rities,  that  the  Court  might  judge  of  them  themfelves; 
and  was  told,  that  if  he  could  produce  fufficient  Autho¬ 
rities  to  warrant  THIS  ORD-tsR,  they  would  readily 
obey  it,  but  otherwife  not.  Upon  which  he  faid,  he 
did  not  carry  his  Books  about  him.  lo  which  it  was 
anfwered,  he  might  fend  for  them,  or  order  a  Confiable 
to  fetch  them.  But  upon  this  he  arole,  and  in  going 
away  mentioned,  d  hat  Bifhop  Burnet  s  Paftoral  Let¬ 
ter  was  ordered,  by  the  Houfe  of  Lords,  to  be  burnt  by 
the'  High  Bailiff  of  fffejbninfier ■*.  Upon,  which  he 

B  .  *’  abruptly 

*  Bp  Kennet  fays,  That  this  Letter  feemed  to  be  facri feed  to  a  poor 
Jeft  on  the  Authors  Name  [Burn  ec]  — -  Complete  Hift.  of  Eng. 
VoL  3.  P.5S7.  2  Ed.  in  Land.  1719. 
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abruptly  departed,  without  waiting  for  an  Anfwer, 
or  promifing  to  bring  his  Books,  and  did  not  return 
to  the  Court  that  Sitting. 

After  Mr.  Recorder’s  Departure,  it  was  moved 
that  the  Proteji  fhould  be  entered,  to  which  it  was 
anlwered,  that  the  Proteji  could  not  be  entered  without 
entering  alio  the  ORDER,  and  it  was  not  fit  to  take 
any  Notice  of  IT  ;  and  therefore  it  was  propofed,  that 
no  Notice  fhould  be  taken  in  their  Books  of  either, 
which  was  unanimoufly  agreed  to  by  the  Court. 

The  Sheriff  then  moved,  that  the  Court  would  di¬ 
rect  their  Whippet  to  perform  the  faid  ORDER,  to 
which  it  was  anfwered.  That,  as  he  was  an  Officer  of 
the  Corporation,  they  would  give  no  fuch  ORDER. 
Soon  after  which,  the  Court  adjourned,  and  did  not 
attend  the  Burning  of  the  Papers.  Afterwards  about 
Noon,  the  Sheriff,  after  reading  the  Numbers  of  the 
feveral  Papers  which  were  ordered  to  be  burnt,  deli¬ 
vered  them  into  the  Hands  of  his  own  Negro,  and 
ordered  him  to  put  them  into  the  Fire,  which  he  did, 
at  which  Mr.  Recorder,  Jeremiah  Dunbar  Efq;  and 
feveral  of  the  Officers  of  the  Garrilon,  attended. 


On  the  Lord’s  Day  the  1 7th  of  November,  1734, 
Zenger  was  taken  and  imprifoned  by  virtue  of  a  War¬ 
rant  in  thefe  Words  : 


“  At  a  Council  held  at  Fort-George  in  New-Tork , 

the  2d  Day  of  November ,  1734. 

/ 


P  R  E  S  E  N  T\ 


His  Excellency  William  CoJl?y,  Captain-General  and 

Governor  in  Chief,  &c. 


Mr.  Clarke , 
Mr.  Kennedy, 
Mr.  Lane , 


Mr.  Harr  if  on , 
Chief  Juftice, 
Mr.  Horftnanden , 


Mr.  Livingjlon 3 
Mr.  Cortland . 


It  is  ordered  that  the  Sheriff  for  the  City  of  New- 
7  ork ,  do  forthwith  take  and  apprehend  John  Peter 

Zenger 3 
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Zenger,  for  printing  and  publifhing  feveial  Editions 
Libels,  difperfed  throughout  his  Journals  or  News- 
Papers,  entituled.  The  New-Tork  Weekly  Journal ,  con¬ 
taining  the  frefhejl  Advices,  foreign  and  domeJlic\  as 
havino-  in  them  many  Things,  tending  to  raife  tactions 
and  Tumults  among  the  People  ot  this  Province,  in¬ 
flaming  their  Minds  with  Contempt  of  His  Majeity  s 
Government,  and  greatly  difturbing  the  Peace  thereof  •, 
and,  upon  his  taking  the  faid  John  Peter  Wenger,  to 
commit  him  to  the  Prifon  or  common  Jail  of  the  faid  City 

and  County.  FretL  Morris,  D.  Cl.  Con” 

And  being  by  virtue  of  this  Warrant  imprifoned  in 
Ae  Tail,  he  w  Jo,  fever,]  Day,  denied  the  Ufe  of  Pen, 
Ink  and  Paper,  and  the  Liberty  ot  Speech  v-'tli  any 

Perfons _ Upon  his  Commitment,  feme  bnei  c. 

foon  got  a  Habeas  Corpus  to  bring  him  before  the 
Chief  Tuftice,  in  order  to  his  Difcharge  or  being  bailed  •, 
on  the  Return  whereof,  on  Wednefday  the  aotn  of  Ta¬ 
vernier  his  Council  delivered  Exceptions  to  the  Re¬ 
turn,  and  the  Chief  Juftice  ordered  them  to  be  argued 
publicly  at  the  City-hall,  on  the  Saturday  tollo\Mn0. 

P  On  Saturday  the  23d  of  November ,  the  faid  Excep¬ 
tions  came  to  be  argued,  by  James  ^lexa^  ™ 
William  Smith  Council  for  Zenger,  and  by  • 
tornev-General  and  Mr.  Warrel  Council  againft  him, 
in  Prefence  of  fome  Hundreds  of  the  Inhabitants  , 
where  his  Council  (faving  the  Benefit  of  Exceptaja  to 
the  Illeo-ality  of  the  Warrant)  infifted  that  he  nugi 
admitted  to  reafonable  Bail.  And  to  fliew,  that  it  was 
his  RiHit  to  be  fo,  they  offered  Magna  Chattel,  Tb 
Petition  of  Right  3  Car.  The  Habeas  Corpus  M  f 
21  Car.  L  which  directs  the  Sum  in  which  Bail  is _tc 
he  taken  to  be,  “  according  to  the  Quality  of  the  I  n- 

h  ‘\Nrz  liras'' “  % 

JMrQtN  »*r  Pram  »/ 


\  . 


V 


.r 


V 
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Security,  they  do  not  make  fo  excejfive  a  Demand,  as  in 
effedl  amounts  to  a  Denial  of  Bail ;  for  this  is  looked  on 

7  W  S7f^r^V(rnCA  Td  tS,  comPlained  of  as  fuch ,  by 
r  i7  ‘  ?  ^ '  Se,ff-  2d-  ^  il  «  declared.  That  ex- 
ceffive  Bail  ought  not  to  be  required.”  It  was  alfo 

thf-'TId’  thr  the  Seven  Biffiops,  who,  in  King  James 
y  ' IId  *  1  ime>  wer,e  charged  with  the  like  Crime  that 
\mger  ftood  charged  with,  were  admitted  to  Bail  on 
their  own  Recognizances,  the  Archbilhop  in  200/. 
and  each  of  the  other  Six  in  100/.  apiece  only. 

^unciy  othei  Authorities  and  Arguments  were  pro- 

duccd  and  infilled  on  by  Council,  °to  prove  his  R?X 
to  be  admitted  to  moderate  Bail,  and  to  fuch  Bail  as 
was  in  his  Power  to  give  ;  and  fundry  Parts  ofHiftory 
they  pioduced,  to  (hew  how  much  the  requiring  ex- 
ce  ive  Bail  had  been  refented  by  Parliament.  And  in 
order  to  enable  the  Court  to  judge  what  Surety  waE 

nn  ;‘;!0J:ei;  t0  give>  he  made  Affidavit/  That 
(Debts paid)  he  was  not  worth  Forty  Pounds ,  the  Fools 
of  his  Traae  and  JVi lar mg- Apparel  excepted. 

Some  warm  Expreffions  (to  fay  no  worfe  of  them) 
were  dropped  on  this  Occafion,  fufficiently  known  and 
relented  by  the  Auditory.  But  upon  the  whole,  it 
was  Ordered  Fhat  he  might  be  admitted  to  Bail,  himfelf 
m  400 1.  with  two  Sureties  each  in  200 1.  and  that  he 
fmdd  be  remanded  till  he  gave  it.  And  as  this  was  Ten 
1  imes  more  than  was  in  his  Power  to  counter-fecure 
'  y  fci  011  In  givi ng  Bail  for  him,  he  conceived  he 
could  not  afle  any  to  become  his  Bail  on  thefe  Terms  - 
and  therefore  he  returned  to  Jail,  where  he  lay  until 

I)ifnfBhe-Ttb  Ut  1 734-5,  being  the  laft 

noth  i  no-  1£lt-  a'r  ’  and  the  Grand  Jury  having  found 
nothin  again  11  him,  he  expefted  to  have  been  dif- 

c  barged  from  his  Impnionment :  But  thefe  Hopes 

p.oved  vain  ;  for  the  Attorney-General  then  charged 

him  b y  Information,  for  printing  and  publiffiing  Parts 

cfhis  Journals,  No.  14.  and  23.  as  being  falfe,  fcan- 

dalcus,  malicious,  and feditious.  J  J  J 

To 


/ 
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To  this  Information  his  Cminr-n  „  , 

offered  Exceptions,  leaving  a  Blank  fn  PPe5re<?’  and 

Judges  Commiffions,  which  the  Court  were  of  Om  ^ 
not  to  receive  till  thofe  Blanks  were  filled  un  T 
fucceedmg  Vacation  the  Tudees  r  P'  1‘ 1  t  le 
Commiffions  ,  and  on  Tu,(dm  th?  i  -A  o? ? 
the  fitft  Day '  of  the  fucceedino  TCm  l&r 
offered  thefe  Exceptions  ;  which  were  £  fSlLs”®" 


The  Attorney-General, 

v. 

John  Peter  Zenger. 


On  Information  for 
a  Mifdemeanor. 


Exceptions  humbly  offered  by  John  Petpr  7*»n- 

Commiffion|ef^by^  virtue1  (jf^lnch^^he6  Honourable 
James  Be  Lancey,  Efq;  claims  the  Power  and  AuS 

^to^e  in  this  Uofe,  and  it  is  te^ 

«f  the  Fa, ,K  &c.  To  mr  truft, 

De  Lancey,  Efq-,  We  repofing  Jpecial  Truft  and  Confi. 
dence  m  your  Integrity, ,  Ability  and  Learning,  have 
affigne  conftituted  and  appointed ,  and  We  do  bv  thefe 
refents  affign,conftitute  and  appoint  you  the  /aid  James 

p„„LanCey;  &1'  %  hex  Chief  Juftice  in  and  over  our 
Province  of  I\ew-York,  in  America,  in  the  room  of 

Lewis  Morns,  rtfa  giving  and  by  thefe  Prefents  grant¬ 
ing  unto  you  full  Power  and  lawful  Authority ,  to* hear 
try  and  determine  all  Pleas  whatever ,  civil,  criminal 
d  mixed,  according  to  the  Laws,  Statutes  and  Cufloms 
of  Our  Kingdom  of  England,  and  the  Laws  and  Wages 
of  Our  fatd  Province  of  New-  York,  not  being  repugnant 
hei  eto,  and  Executions  of  all  Judgments  of  the  / aid  Court 
to  award,  and  to  make  fuch  Rules  and  Orders  in  the  [aid 

Court 


i 


/ 
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Couft  as  way  be  found  convenient  and  ufeful ,  and  as  near 
as  may  be  agreeable  to  the  Rules  and  Orders  of  our  Courts 
of  Kind’s  Bench ,  Common  Pleas ,  and  Exchequer  in  Eng¬ 
land  .Vo  have,  hold ,  W  enjoy  the  faid  Office  or  Place 
of  Chief  JuJlice  in  and  over  Our  faid  Province ,  with  all 
and  fmgular  the  Rights ,  W  Privileges,  Profits  and  Ad¬ 
vantages,  Hilaries,  Fees  and  Perquifites  unto  the  faid 
Place  belonging,  or  in  any  ways  appertaining,  in  as  full 
and  ample  Manner  as  any  Perfon  heretofore  Chief '  Juffitce  . 
of  Our  faid  Province  hath  held  and  enjoyed,  or  of  Right 
iugbt  to  have  held  and  enjoyed  the  fame  To you, the  aid 
Tames  De  Lancey,  Efq-,  for  and  DURING  OUR 
WILL  AND  PLEASURE.  In  TeJlmony  whereof 
.  we  have  caufed  thefe  our  Letters  to  be  made  Patent,  and 
the  Great  Seal  of  our  Province  of  New- York,  to  be 
hereunto  affixed.  Witnefs  our  trufty  and  wed-beloved 
WILLIAM  COSBY,  Efq-,  Our  Captain-General  and 
Governor  in  Chief  of  our  Provinces  of  New-York,  New- 
Teriey  and  the  Territories  thereon  depending  in  America, 
Vice-Admiral  of  the  fame,  and  Colonel  in  our  Army,  at 
Fort-Geome  in  New-York,  the  Twenty-firJt  Day  of 
Au mi  ft  vi  the  Seventh  Tear  of  our  Reign ,  Annoq 

“  Which  being  read  and  heard,  the  faid  John  Peter 
Zenver,  by  Proteftation,  not  confeffing  or  fubmitting 
to  the  Power  of  any  other  Perfon  to  judge  in  this  Caufe, 
doth  except  to  the  Power  of  the  Honourable  James 
Be  Lancey,  Efq;  aforefaid,  to  judge  in  this  Caufe,  by 
•virtue  of  the  Commiffion  aforefaid,  for  thefe  Rea- 

f°  “’i/jfJFor  that  the  Authority  of  a  Judge  of  the  King  s- 
Bench,  in  that  Part  of  Great-Britain :  called  England, 
by  which  the  Cognizance  of  this  Caufe  is  claimed,  is 
by  the  faid  Commiffion  granted  to  the  Honouiable 
James  Be  Lancey,  Efq;  aforefaid,  only  during  Pleafure 
whereas  that  Authority  (by  a  Statute  in  that  Cafe  made 
md  provided)  ought  to  be  granted  during  good  Be- 


havuntr. 


u 


id. 
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vZ  2^‘  Ffr  fIiab  bythe  faid  Commifllon,  the  JuriA 
did, on  and  Authority  of  a  Juftice  of  the  Court  of 

Common-Pleas  at  Wejlminfter,  in  that  Part  of  Great- 
Britain  called  England,  is  granted  to  the  laid  James 
Be  Lancey,  Efq;  which  Jurifdiftion  and  Authority 
cannot  be  granted  to,  and  exercifed  by,  any  one  of  the 
Juftices  of  the  King  s-Bench . 

.  “  3d-  For  that  the  Form  of  the  faid  Commifllon 
is  not  rounded  on  or  warranted  by  the  Common  Law 

or.a"y  Statute  of  England,  or  of  Great -Britain,  or 
any  Aft  of  Aflembly  in  this  Colony. 

“  4 th.  For  that  it  appears  by  the  Commifllon  afore- 
laid,  that  the  fame  is  granted  under  the  Seal  of  this 
Colony,  by  his  Excellency  William  Cojby,  Elq;  Go¬ 
vernor  thereof ;  and  it  appears  not,  that  the  fame 
was  granted,  neither  was  the  lame  granted,  by  and 
with  the  Advice  and  Confent  of  His  Majefty’s  Coun¬ 
cil  of  this  Colony ;  without  which  Advice  and  Con- 
lent,  His  Excellency  could  not  grant  the  fame. 

“  Wherefore,  and  for  many  other  Defefts  in  the 
faid  Commifllon,  this  Defendant  humbly  hopes,  that 
the  Honourable  James  De  Lancey,  Efq;  will  not  take 
Cognizance  of  this  Caule,  by  virtue  of  the  Commif- 
fion  aforeiaid.  : 

Was  fio-ned  $  James  Alexander, 

°  *  l  William  Smith r 

The  Exceptions  to  the  Commifllon  of  the  Honour¬ 
able  Frederick  Philipfe,  Efq;  the  Second  Juftice,  were 
the  fame  with  the  foregoing  ;  his  Commifllon  having 
the  fame  Defefts.  '  ° 

Tuefday  the  15th  of  April,  1735,  Mr.  Alexander 
offered  the  above  Exceptions  to  the  Court,  and  prayed 
that  they  might  be  filed.  Upon  this  the  Chief  Juftice 
faid  to  Mr.  Alexander  and  Mr.  Smith,  That  they  ought 
well  to  confider  the  Confequences  of  what  they  offer¬ 
ed  ;  to  which  both  anfwered,  That  they  had  well  con- 
fidered  what  they  offered,  and  all  the  Confequences. 

And 
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And  Mr.  Smith  added,  that  he  was  fo  well  fatisfied  of 
the  Right  of  the  Subject  to  take  an  Exception  to  the  Com - 
mijfton  of  a  Judge,  if  he  thought  fuch  Commiffion  illegal , 
that  he  dnrft  venture  his  Life  upon  that  Point.  As 
to  the  Validity  of  the  Exceptions  then  offered,  he  faid. 

He  took  that  to  be  a  fecond  Point ;  but  was  ready  to 
argue  them  both,  if  their  Honours  were  pleafed  1 6 
hear  him.  To  which  the  Chief  Juftice  replied.  That 
he  would  confider  the  Exceptions  in  the  Morning ; 
and  ordered  the  Clerk  to  bring  them  to  him. 

Wednefday ,  the  16th  of  April,  1735,  The  Chief  , 
Juftice  delivered  one  of  the  Exceptions  to  the  Clerk, 
and  Juftice  Philip fe  the  other,  upon  which  Mr.  Smith 
arofe  and  afked  the  Judges,  whether  their  Honours 
would  hear  him  upon  thele  two  Points,  ijl.  That  the 
SubjeEl  has  a  Right  to  take  fuch  Exceptions,  if  they 
judged  the  Commiffion  illegal,  idly,  That  the  Exceptions 
tendered  were  legal  and  valid.  To  which  the  Chief 
Juftice  faid,  That  they  would  neither  hear  nor  allow 
the  Exceptions  ;  for  (faid  he)  you  thought  to  have  gain¬ 
ed  a  great  Deal  of  Applaufe  and  Popularity  by  oppofing 
this  Court,  as  you  did  the  Court  of  Exchequer ;  but  you- 
have  brought  it  to  that  Point ,  That  either.  We  mull  go 
from  the  Bench,  or  You  from  the  Bar :  Therefore  we 
exclude  you  and  Mr.  Alexander  from  the  Bar  •,  and  de¬ 
livered  ’a  Paper  to  the  Clerk,  and  ordered  it  to  be  en¬ 
tered,  which  the  Clerk  entered  accordingly,  and  re¬ 
turned  the  Paper  to  the  Chief  Juftice  •,  after  which, 
the  Chief  Juftice  ordered  the  Clerk  to  read  publicly 
what  he  had  written  ;  an  attefted  Copy  whereof 
follows  : 

■*  wF  t  ,  1  I  y 

“  At  a  Supreme  Court  of  Judicature  held  for  the 
Province  of  Nc^-Yorky  at  the  City-hall  of  the 
City  of  New-Tork ,  on  JVednefday ,  the  16th  Day 
of  Aprils  x  735. 

PRESENT.  . 

The  Hon.  James  De  Lancey ,  Efq;  Chief  Juftice. 

The  l  ion.  Frederick  Philipfe ,  Efq*,  Second  Juftice. 

“  James 
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“  James  Alexander,  Efq\  and  William  Smith,  At - 
tornies  of  this  Courts  having  prefumed  (notwithftanding 
they  were  forewarned  by  the  Court  of  their  D I  S- 
PLEASURE  if  they  fhould  do  it)  tofign ,  and  ha¬ 
ving  actually  figned ,  and  put  into  Court ,  Exceptions ,  in 
the  Name  of  John  Peter  Zenger  ;  thereby  denying  the 
Legality  of  the  fudges  their  Commiffions  ( tho ’  in  the 
ufual  Form)  and  the  Being  of  this  Supreme  Court.  It 
is  therefore  ordered \  that ,  for  the  faid  Contempt ,  the  faid 
James  Alexander,  and  William  Smith,  be  excluded 
from  any  farther  Practice  in  this  Court  ;  and  that 
their  Names  be  Jtruck  out  of  the  Roll  of  At  tornies  of 
this  Court . 

per  Cur\  James  Lyne,  CIA 

\ 

After  the  Order  of  the  Court  was  read,  Mr.  Alex¬ 
ander  afked,  whether  it  was  the  Order  of  Mr.  Juftice 
Philipfe  as  well  as  of  the  Chief  Juftice  ?  To  which 
both  anfwered,  that  it  was  their  Order  ;  upon  which 
Mr.  Alexatider  added.  That  it  was  proper  to  afk  that 
Queftion,  Fhat  they  might  know  how  to  have  their  Re¬ 
lief :  He  farther  obferved  to  the  Court,  upon  reading 
the  Order,  That  they  were  miftaken  in  their  Wording 
of  it,  becaufe  the  Exceptions  were  only  to  their  Com - 
mijfions ,  and  not  to  the  Being  of  the  Court ,  as  is  therein 
alleged  ;  and  prayed  that  the  Order  might  be  altered 
accordingly.  The  Chief  Juitice  faid,  they  conceived 
the  Exceptions  were  againft  the  Being  oi  the  Court. 
Both  Mr.  Alexander  and  Mr.  Smith  denied  that  they 
were,  and  prayed  the  Chief  Juftice  to  point  to  the 
Place  that  contained  fuch  Exceptions  •,  and  further 
added,  That  the  Court  might  well  exift,  tho’  the 
Commiffions  of  all  the  Judges  were  void;  which  the 
Chief  Juftice  confeffed  to  be  true  :  And  therefore  they 
prayed  again,  that  the  Order  in  that  Point  might  be 

altered  ;  but  it  was  denied. 

Then  Mr.  Alexander  defired  to  know,  whether  they 

over-ruled  or  rejected  the  Exceptions  *,  the  Chief  Juftice 

C  laid, 


. &  ip? 
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(aid,  he  did  not  underhand  the  Difference  ;  to  which 
Mr.  Alexander  replied,  that  if  he  rejefied  the  Excep¬ 
tions  they  could  not  appear  upon  the  Proceedings, 
and  in  that  Caie  the  Defendant  was  entituled  to  have 
them  made  Part  of  the  Proceedings,  by  Bills  of  Ex¬ 
ceptions  :  But  it  they  over-ruled  them,  then,  by  fo  do- 
ing,  tut y  only  declared  them  not  fufficient  to  hinder 
them  from  proceeding  by  virtue  of  thofe  Commif- 
j0ns’  an£f  the  Exceptions  would  remain  as  Records  of 
the  Court,  and  ought  to  be  entered  on  the  Record  of 
the  Caufe  as  Part  of  the  Proceedings.  The  Chief  Ju- 
ftice  laid,  “  Theymultremain  upon  the  File,  to  warrant 
what  we  have  done  As  to  being  Part  of  the  Record  of 
the  Proceedings  in  that  Caufe,  he  laid,  “  You  may  fpeak 
to  that  Point  To-morrow.” 

Pnaay,  April  18th,  1 735^  Mr.  Alexander  fignified 
lo  the  Court,  I  nat  on  IPednefday  laft  their  Honours 
]iaCi  laid,  I  hat  the  Council  for  Zenger  might  fpeak  to 
me  J  oint,  concerning  the  Rejecting  or  Over-ruling  of 
Zengef  s  Exceptions  on  the  Morrow  :  To  which  the 
Chief  Juftice  aniwered,  That  he  laid.  You  may  get 
fome  Perfon  to  fpeak  to  that  Point  on  the  Morrow,  not 
meaning  that  the  f aid  Alexander  jhould  fpeak  to  it,  that 
being  contrary  to  the  Order.  Both  Mr.  Alexander  and 
Mi.  Smith  find,  they  underftood  it  otherwiie. 

i  hey  both  alfo  mentioned,  that  it  was  a  Doubt, 
whether  by  the  Words  of  the  Order  they  were  debar- 
lecl  of  then  I;a6liceas  Council,  as  well  as  Attornies, 
whereas  they  pra&ifed  in  both  Capacities?  To  which 
the  Chief  Juftice  aniwered.  That  the  Order  was  plain, 
Yhat  James  Alexander,  Efc  and  William  Smith,  were 
dc earned  and  excluded  from  their  whole  Practice  at  this 
Par  •,  and  that  the  Order  was  intended  to  bar  their  act¬ 
ing  both  as  Council  and  as  Attornies ;  and  that  it  could 
not  be  confuted  otherwife.  And  it  being  afked  Mr. 

Philipfe ,  Whe  ther  he  underflood  the  Order  fo  ;  he  an- 
fwered,  He  did. 


Upon 
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.  UP°"  t!is  Exclufion  of  ZengerS  Council,  he  neti- 
tioned  the  Court  to  order  Council  for  his  Defence,  who 
thereon  appointed  John  Chambers ,  E%  who  pleaded 
Not  Guilty  foi  him  to  the  Information.  But  as  to  the 
oint.  Whether  ZengerT  Exceptions  fhould  be  part  of 
the  Record  as  was  moved,  by  his  former  Council ,  Mr 
Chambers  thought  not  proper  to  ipeak  to  it.  Mr 
Chambers  alio  moved,  that  a  certain  Day  in  the  next 
Term  might  be  appointed  for  his  Trial,  and  for  * 
Struck  Jury ;  whereupon  his  Trial  was  ordered  to  be  on 
Monday  the  4th  of  Auguft,  and  the  Court  would  confi- 
der  tilDthe:  firit  Day  of  the  next  Term,  whether  he 
inouid  have  a  Struck  Jury,  or  -not,  and  ordered  that 
the  Sheriff  ihould  in  the  mean  Time,  at  Zenger’s 
Charge,  return  the  Freeholders  Book. 


At  a  Supreme  Court  of  Judicature  held  for  the 
Province  of,  New-2.ork,  oerore  the  Honourable 
James  De  Lancey ,  i  np  Chief  Juitice  of  the  laid 
Province  •,  and  the  Honourable  Frederick  Pbihfife 

Efq;  Second  Juftice  of  the  faid  Province.  ' 


“  °n  Tuejday  the  29th  of  July ,  1735,  the  Court 
opened,  and  on  Motion  of  Mr.  Chambers  for  a  Struck 
Jury ,  purfuant  to  the  Rule  of  the  preceding  ‘Term ,  the 

Court  were  of  Opinion ,  that  Zenger  was  entituled  to  have 
a  Struck  Jury  A 

,  \  ,  v*  ,  ■  f  ' 

,  »  . 

Accordingly,  that  .Evening  at  five  of  the  Clock, 
fome  of  his  Friends  attended  the  Clerk,  for  ftriking 
the  Jury  •,  when,  to  their  Stirprize,  the  Clerk,  inftead 
of  producing  the  Freeholders  Book  to  ftrike  the  Jury 
out  of  it  in  their  Prefence  as  ufual,  produced  a  Lift 
of  48  garbled  Perfons,  whom,  he  faid,  he.  had  taken  out 
of  the  Freeholders  Book.  ZengeA s  Friends  told  him, 
that  a  great  Number  of  thefe  Perfons  were  not  Free¬ 
holders  ;  that  others  were  Perfons  holding  Commiffions 
and  Offices  at  the  Governor’s  Pleafure  ;  that  others, 
f  t  C  2  being 
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being  of  the  late  difplaced  Magiftrates  of  this  City, 
muff  be  fuppofed  to  have  Refentment  againft  the  Pri- 
foner,  for  what  he  had  printed  concerning  them ;  that 
others  were  the  Governor’s  Baker,  Taylor,  Shoema¬ 
ker,  Candlemaker,  Joiner,  &c.  that  there  would  not 
remain  a  Jury,  if  they  ftruck  out  all  the  exceptionable 
Men  ;  and  according  to  the  Cuftom,  they  had  only  a 
Right  to  ftrick  out  1 2. 

But,  finding  no  Arguments  could  prevail  with  the 
Clerk  to  hear  their  Objections  to  his  Lift,  nor  to  ftrike 
the  Jury  as  ufual,  Mr.  Chambers  told  him,  he  mult 
apply  to  the  Court,  which  the  next  Morning  he  did, 
and  the  Court  upon  his  Motion,  Ordered,  That  the  48 
Jhould  be  ftruck  out  of  the  Freeholders  Book  as  ufual,  in 
the  Prefence  of  the  Parties,  and  that  the  Clerk  fhould  hear 
Objections  to  Perfons  propo fed  to  be  of  the  48,  and  allow 
of'  fuch  Exceptions  as  were  juft.  In  Purfuance  of  that 
Order,  a  Jury  was  that  Evening  ftruck,  to  the  Satif- 
faction  of  both  Parties. 
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August  4,  1735. 

f 

T  a  Supreme  Court  of  Judicature  held 
for  the  Province  of  New-Tork , 

PRESENT, 

<j 'he  Hon.  James  De  Lancey,  Efp  Chief  JuJiice , 
^he  Hon.  Frederick.  Philipse,  EJf,  Second  JuJiice. 

The  Court  being  feated,  the  Defendant  John  Peter 
7 ewer  charged  on  an  Information  for  printing  and 
pubUfhing  two  News-papers,  which  were  called  Libels 
a°ainft  his  Excellency  the  Governor  and  his  Admim- 
ftration,  was  called,  and  brought  into  Court  accord - 

^  And  the  Sheriff  returned  his  Venire  for  the  Trial  of 
the  faid  Caufe. 

Mr.  Chambers,  Council  for  the  Defendant  I  humbly 
move  vour  Honours  that  we  may  have  Juftice  done 
bv  the  Sheriff,  and  that  he  may  return  the  Names  or 
the  Tutors  in  the  fame  Order  they  were  (truck. 

Chief  JuJiice.  How  is  that?  Are  they  not  fo  le- 

tUMr!  Ch.  No,  they  are  not :  For  fome  of  the  Names 
that  were  laft  fet  down  in  the  Pannel,  are  now  placer 

Ch  J.  Make  out  that,  and  you  (hall  be  righted. 

Mr  .Ch.  I  have  the  Copy  of  the  Pannel  in  my  Hand, 

as  the  Jurors  were  (truck,  and  if  the  Clerk  wil  produce 

the  Original  figned  by  Mr.  Attorney  and  myfelf, 

vour  Honour  will  fee  our  Complaint  is  juft. 
y  Qh  7  Clerk,  is  itfo  ?  Look  upon  that  Copy  :  Is  it 

a  true  Copy  of  the  Pannel  as  it  was  (truck  ? 
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Clerk.  Yes,  I  believe  it  is. 

Cb  J.  How  came  the  Names  of  the  Jurors  to  be 
miiplaced  in  the  Pannel  annexed  to  the  Venire.  ? 

Sheriff  I  have  returned  the  jurors  in  the  fame  Or¬ 
der  in  winch  the  Clerk  gave  them  to  me 

Cb  J  Let  the  Names  of  the  Jurors  'be  ranged  in 

the  Order  they  were  ftruck,  agreeable  to  the  Copy 
here  in  Court.  r- 


Which  was  done  accordingly.  And  the  Jury,  whofe 
Names  were  as  follows,  were  called  and  fworn.  ' 


Hermanus  Rutgers , 
Stanly  Holmes , 
Edward  Man , 

John  Bell , 

Samuel  Weaver , 
Andries  Marfehalk , 


Egbert  van  Borfom , 

B ho  mas  Hunt , 

Benjamin  Hildreth ,  Forem. 
Abraham  Keteltas , 

John-  Goelet , 

Hercules  IVendover . 


Mr.  Attorney-General  opened  the  Information,  which 

was  as  follows : 

.Mr.  Attorney.  May  it  pleafe  your  Honours,  and 
you  Gentlemen  of  the  Jury:  The  Information,,  now 
before  the  Court,  and  to  which  the  Defendant  Zenger 
has  picaded  Not  Guilty ,  is  an  Information  for  printing 
and  pubhfhing  a  falfe ,  fcandalous  and  feditious  Libel, 
in  which  his  Excellency  the  Governor  of  this  Pro¬ 
vince,.  who  is  the  King’s  immediate  Reprefentative 
here,  is  greatly  and  unjuftly  fcandalized,  as  a  Perfon 
that  has  no  Regard  to  Law  nor  Juftice  :  With  much 
™°re’  as7  will  appear  upon  reading  the  Information, 
i  his  of  labelling  is  what  has  always  been  dilcouraged 
m  di  ^iat  tends  to  create  Differences  among  Men, 
i)i  <,°t*  umonS  the  People,  and  oftentimes  great 
Blood  l  ied  between  the  Party  libelling  and  the  Party 
ibelled.  There  can  be  no  Doubt  but  you  Gentle¬ 
men  of  the  Jury  will  have  the  fame  ill  Opinion  of  fuch 
as  the  Judges  have  always  fhewn  upon 
tic  Occafions  :  But  I  lhall  fay  no  more  at  this  Time, 
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until  you  hear  the  Information,  which  is  as  fob 
lows : 

New-Tork,  Supreme  Court. 

“  °f  the  Term  of  January ,  in  the  Eighth  Year  of  the 
Reign  of  our  Sovereign  Lord  King  GEORGE 
lid,  tsV. 

“  New-Tork,  fs.  T>  E  it  remembered,  That  Richard 

U  Bradley,  Efq;  Attorney-Gene- 
ral  of.  Our  Sovereign  Lord  the  King,  for  the  Province  ' 
ot  New-Tork,  who  for  Our  faid  Lord  the  King  in  this 
Pai  t  profecutes,  in  his  own  proper  Perfon  comes  here 
into  the  Court  of  Our  faid  Lord  the  King,  and  for 
Our  faid  Lord  the  King  gives  the  Court  here  to  under- 
ftand,  and  be  informed, —  Ehat  John  Peter  Zenger,  late 
of  the  City  of  New-Tork,  Printer,  (being  a  feditious 
Perfon,  and  a  frequent  Printer  and  Publifher  of  falfe 
News  and  feditious  Libels,  and  wickedly  and  malici- 
oufly  devifing  the  Government  of  Our  faid  Lord  the 
King  of  this  His  Majefty’s  Province  of  New-Tork, 
under  the  Adminiftration  of  His  Excellency  William 
Cojby,  Efq;  Captain-General  and  Governor  in  Chief 
of  the  faid  Province,  to  traduce,  fcandalize  and  vili¬ 
fy  ;  and  His  Excellency  the  faid  Governor,  and  the 
Minifters  and  Officers  of  Our  faid  Lord  the  King  of 
and  for  the  faid  Province  to  bring  into  Sufpicion  and 
the  ill  Opinion  of  the  Subjects  of  Our  faid  Lord  the 
King  reliding  within  the  faid  Province)  the  Twenty- 
eighth  Day  of  January,  in  the  Seventh  Year  of  the 
Reign  of  Our  Sovereign  Lord  George  the  Second,  by 
the  Grace  of  God  of  Great-Britain,  France  and  Ire¬ 
land,  King,  Defender  of  the  Faith,  &c.  at  the  City 
of  New-Tork,  didfaljly,  feditioufy  and fcandaloujly  print 
and  publifh,  and  cauie  to  be  printed  and  publiffied,  a 
certain  falfe,  malicious,  feditious,  fcandalous  Libel,  in¬ 
tituled,  The  New-Tork  Weekly  Journal,  containing  the 
fre/hejl  Advices  foreign  and  domejlic ;  in  which  Libel 

,  ')  (of 
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(of  and  concerning  His  Excellency  the  faid  Governor, 
and  the  Minifters  and  Officers  of  Our  faid  Lord  the 
King,  of  and  for  the  laid  Province)  among  other 
Things  therein  contained,  are  thefe  Words  :  “  Tour 
Appearance  in  Print  at  laft  gives  a  Pleafure  to  many, 
tho’  moll  wifli  you  had  come  fairly  into  the  open 
Field,  and  not  appeared  behind  Retrenchments  made 
of  the  fuppofed  Laws  againft  Libelling,  and  of  what 
other  Men  have  faid  and  done  before  ;  thefe  Retrench - 
meats,  Gentlemen,  may  foon  be  ffiewn  to  you  and  all 
Men  to  be  weak,  and  to  have  neither  Law  nor  Rea- 
fon  for  their  Foundation,  fo  cannot  long  Hand  you  in 
Head :  Therefore,  you  had  much  better  as  yet  leave 
them,  and  come  to  what  the  People  of  this  City  and 
Province  (the  City  and  Province  of  New-Tork  mean¬ 
ing)  think  are  the  Points  in  Queftion  ( to  wit )  They 
(the  People  of  the  City  and  Province  of  New-Tork 
meaning)  think  as  Matters  now  Jland ,  that  their  Li- 
berties  and  Properties  are  precarious,  and  that 
Slavery  is  like  to  he  intailed  on  them  and  their  Pojle- 
rily ,  if  feme  paft  Things  be  not  amended ,  and  this  they 
collect  from  many  paft  Proceedings  A  (Meaning  many 
of  the  paft  Proceedings  of  His  Excellency  the  faid 
Governor,  and  of  the  Minifters  and  Officers  of  our 
faid  Lord  the  King,  of  and  for  the  faid  Province.) 
And  the  faid  Attorney-General  of  our  faid  Lord  the 
King,  for  Our  faid  Lord  the  King,  likewife  gives  the 
Court  here  to  underftand  and  be  informed.  That  the 
faid  John  Peter  Zenger  afterwards  (to  wit )  the  Eighth 
Day  of  April ,  in  the  Seventh  Year  ol  the  Reign  of 
Our  faid  Lord  the  King,  at  the  City  of  New-Tork 
aforefaid,  did  falfly,  feditioujly.  and  fcandaloujly  print  and 
publifh,  and  caufe  to' be  printed  and  publiffied,  ano¬ 
ther  falfe ,  malicious ,  f editions,  and  feandalous  Libel, 
intituled.  The  New-Tork  Weekly  Journal ,  containing  the 
jrejljejl  Advices  foreign  and  domejlic.  In  which  Libel, 
(of  and  concerning  the  Government  of  the  Province 
of  New-Tork,  and  of  and  concerning  His  Excellency 
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the  faid  Governor,  and  the  Minifters  and  Officers  of 
Our  faid  Lord  the  King,  of  and  for  the  faid  Province) 
among  other  Things  therein  contained,  are  thefe 
Words,  **  One  of  our  Neighbours  (one  of  the  Inhabi¬ 
tants  of  New-Jerfey  meaning)  being  in  Company ,  ob- 
ferving  the  Strangers  (fome  of  the  Inhabitants  of  New - 
Tork  meaning)  full  of  Complaints ,  endeavoured  to  per - 
fuade  them  to  remove  into  Jerfey  *,  to  which  it  was  re¬ 
plied ,  that  would  be  leaping  cut  of  the  Frying-pan  into 
the  Fire  •,  /i?r,  fays  he^  we  both  are  under  the  fame  Go¬ 
vernor  (His  Excellency  the  faid  Governor  meaning) 
and  your  Affembly  have  Jhewn  with  a  Witnefs  what  is  to 
be  expelled  from  them :  One  that  was  then  moving  to 
Penfilvania,  (meaning  one  that  was  then  removing 
from  New-Tork ,  with  Intent  to  refide  at  Penfilvania )  to 
which  Place  it  is  reported  fever al  confiderable  Men  are  re¬ 
moving  (from  New-Tork  meaning)  exprejfed ,  in  Terms 
very  moving ,  much  Concern  for  the  Circumftances  of  New- 
York,  (the  bad  Circumftances  of  the  Province  and  the 
People  of  New-Tork  meaning)  feemed  to  think  them 
very  much  owing  to  the  Influence  that  fome  Men  (whom 
he  called  Tools )  had  in  the  Adminiflration^  (meaning  the 
Adminiftration  of  Government  of  the  faid  Province  of 
New-Tork )  faid  he  was  now  going  from  them ,  and  was 
not  to  be  hurt  by  any  Meafures  they  fhould  take ,  but  could 
not  help  having  fome  Concern  for  the  IV elf  are  of  his  Coun¬ 
trymen ,  and  fhould  be  giad  to  hear  that  tve  Affemby 
(meaning  the  General  Aftembiy  of  the  Province  of 
New-Tork )  would  exert  themfelves  as  became  them ,  by 
floewing  that  they  have  the  Interefi  of  their  Country  more 
at  Heart ,  than  the  Gratification  of  any  private  View  of 
any  of  their  Members ,  or  being  at  all  effected  by  the 
Smiles  or  Frowns  of  a  Governor ,  (His  Excellency  the  laid 
Governor  meaning)  both  which  ought  equally  to  be  de- 
fpifed ,  when  the  Inter  eft  of  their  Country  is  at  flake.  Tou , 
fays  he,  complain  of  the  Lawyers ,  but  I  think  the  Law 
itfelf  is  at  an  End ,  We  (the  People  ot  the  Province 
of  New  Tork  meaning)  See  Mens5  Deeds  destroy¬ 
'd 
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ed,  Judges  arbitrarily  displaced.  New 
Courts  erected  without  Consent  of  the 
Legislature  (within  the  Province  of  New-Tork 
meaning)  by  which  it  seems  to  me.  Trials 
by  Juries  are  taken  away  when  a  Gover¬ 
nor  i  leases,  (His  Excellency  the  laid  Governor 
meaning)  Men  of  known  Estates  denied 
their  Votes,  contrary  to  the  received 
t  r  actice,  ,t he  best  Expositor  of  any  Law  : 
Who  is  then  in  that  Province  (meaning  the  Province  of 
New-Tork)  that  call  (can  call  meaning)  any  Thing  his 
own,  or  enjoy  any  Liberty  (Liberty  meaning)  longer 
than  thofe  in  the  Mminijlration  (meaning  the  Admini- 
ft  ration  of  Government  of  the  faid  Province  of  New- 
Tork)  will  condefcend  to  let  them  do  it ,  for  which  Rea - 
fon  I  have  left  it ,  (the  Province  of  New-Tork  meaning) 
ns  I  believe  more  will .  1  o  the  great  Difturbance 

of  the  i  eace  of  the  laid  Province  of  New-Tork,  to 
the  great  Scandal  of  Our  faid  Lord  the  King,  of  Elis 
Excellency  the  faid  Governor,  and  of  all  others  con¬ 
cerned  in  the  Adminiftration  of  the  Government  of  the 
laid  Province,  and  againft  the  Peace  of  Our  Sovereign 
Lord  the  King,  Elis  Crown  and  Dignity,  £?r.  Where¬ 
upon  the  faid  Attorney-General  of  Our  laid  Lord  the 
King,  for  Our  faid  Lord  the  King,  prays  the  Ad- 
vifement  of  the  Court  here,  in  the  Premifes,  and  the 
due  Procefs  of  the  Law,  againft  him  the  faid  John  Pe¬ 
ter  Zenger ,  in  this  Part  to  be  done,  to  anfwer  to  Our 
faid  Lord  the  King  of  and  in  the  Premifes,  &c. 

R.  Bradley ,  Attorney-General.” 

Mr.  Ch.  To  this  Information  the  Defendant  has 
pleaded  Not  Guilty ,  and  we  are  ready  to  prove  it. 

[Mr.  Chambers  was  not  pleafed  to  favour  Zenger 
with  his  Notes,  fo  that  for  Fear  of  doing  him  In- 
juftice,  his  Arguments  cannot  be  fet  down.  But 
here  Mr.  Chambers  let  forth  very  clearly  the  Na¬ 
ture 
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ture  of  a  Libel,  the  great  Allowances  that  ought 
to  be  made  for  what  Men  fpeak  or  write  :  That 
in  all  Libels  there  mull  be  fome  particular  Per- 
fons  fo  clearly  pointed  out,  that  no  Doubt  muff 
remain  about  who  is  meant :  That  he  was  in 
Hopes  Mr.  Attorney  would  fail  in  his  Proof,  as  to 
this  Point ;  and  therefore  defired  that  he  would 
go  on  to  examine  his  Witnefifes.] 

Then  Mr.  Hamilton ,  who,  at  the  Requeft  of  fome 
of  Zengers  Friends,  was  fo  kind  as  to  come  from  Phi¬ 
ladelphia  to  aflift  him  on  his  Trial,  fpoke. 

Mr.  Hamilton .  May  it  pleafe  your  Honour ;  I  am 
concerned  in  this  Caufe  on  the  Part  of  Mr.  Zenger  the 
Defendant.  The  Information  againft  my  Client  was 
fent  me,  a  few  Days  before  I  left  Home,  with  fome 
Inftrudtions  to  let  me  know  how  far  I  might  rely  up¬ 
on  the  Truth  of  thole  Parts  of  the  Papers  fet  forth  in 
the  Information,  and  which  are  faid  to  be  libellous. 
And  tho’  I  am  perfectly  of  the  Opinion  with  the  Gen¬ 
tleman  who  has  juft  now  fpoke,  on  the  fame  Side 
with  me,  as  to  the  common  Courfe  of  Proceedings,  I 
mean  in  putting  Mr.  Attorney  upon  proving,  that  my 
Client  printed  and  publifhed  thofe  Papers  mentioned  in 
the  Information  ;  yet  I  cannot  think  it  proper  for  me 
(without  doing  Violence  to  my  own  Principles)  to 
deny  the  Publication  of  a  Complaint,  which  I  think  is 
the  Right  of  every  free-born  Subjedl  to  make,  when 
the  Matters  fo  publifhed  can  be  fupported  with  Truth  j 
and  therefore  I’ll  lave  Mr.  Attorney  the  Tiouble  of 
examining  his  Witneffes  to  that  Point  *,  and  I  do  (for 
my  Client)  confefs,  that  he  both  printed  and  pub¬ 
lifhed  the  two  News-papers  fet  forth  in  the  Infor¬ 
mation,  and  I  hope  in  fo  doing  he  has  committed  no 

Crime.  _  r 

Mr,  Attorney .  Then  if  your  Honour  pleaies,  iince 

Mr.  Hamilton  has  confeffed  the  Faft,  I  think  our  Wit- 

D  2  nefies 
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nefies  may  be  difcharged  *,  we  have  no  further  Occa~ 
fion  for  them. 

Mr.  Hamilton .  If  you  brought  them  here,  only 
to  piOve  the  punting  and  publifhing  of  thefe  News** 

papers,  we  have  acknowleged  that,  and  fhall  abide 
by  it. 

f-  %y 

[Here  Zengerh  Journeyman  and  two  Sons  (with  fe- 
veral  others  fubpoena  d  by  Mr.  Attorney,  to  give 
Evidence  againft  him)  were  difcharged,  and  there 
was  Silence  in  the  Court  for  fome  Time.] 

Mr,  Chief  Jufiice .  Well,  Mr  Attorney,  will  you 

proceed  ? 

Mr.  Attorney.  Indeed,  Sir,  as  Mr.  Hamilton  has 
confefled  the  printing  and  publifhing  thefe  Libels,  I 
think  the  Juiy  muft  find  a  Verdidt  for  the  King  ;  for 
fuppofmg  they  were  true,  the  Law  fays  that  they  are 
not  the  lels  libellous  for  that ;  nay  indeed  the  Law 
fays,  their  being  true  is  an  Aggravation  of  the  Crime. 

■Mr.  Hamilton.  Not  fo  neither,  Mr.  Attorney,  there 
are  two  Words  to  that  Bargain.  I  hope  it  is  not  our 
bare  printing  and  publifhing  a  Paper,  that  will  make 
it  a  Libel :  You  will  have  fomething  more  to  do,  be¬ 
fore  you  make  my  Client  a  Libeller ;  for  the  Words 
themfelves  muff  be  libellous,  that  is,  falfe ,  fcandalous^ 
and  feditiouSj  or  elfe  we  are  not  guilty. 

[As  Mr.  Attorney  has  not  been  pleafed  to  favour  us 
with  his  Argument,  which  he  read,  or  with  the 
Notes  of  it,  we  cannot  take  upon  us  to  fet  down 
his  Words,  but  only  to  fhew  the  Book-Cafes  he 
cited,  and  the  general  Scope  of  his  Argument, 
which  he  drew  from  thofe  Authorities.  He  ob- 
ferved  upon  the  Excellency,  as  well  as  Ufe  of 
Government,  and  the  great  Regard  and  Reve¬ 
rence,  which  had  been  conffantly  paid  to  it,  both 
under  the  Law  and  the  Gofpel.  That  by  Go¬ 
vern- 
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vernment  we  were  prote&ed  in  our  Lives,  Re¬ 
ligion  and  Properties  ;  and  that,  for  thefe  Rea- 
fons,  great  Care  had  always  been  taken  to  pre¬ 
vent  every  thing  that  might  tend  to  fcandalize 
Magiftrates,  and  others  concerned  in  the  Admi- 
niftration  of  the  Government,  efpecially  the  Su¬ 
preme  Magiftrate.  And  that  there  were  many 
Inflances  of  very  fevere  Judgments,  and  of  Pu- 
nifhments  inflifted  upon  fuch,  as  had  attempted 
to  bring  the  Government  into  Contempt ;  by 
publifhing  falfe  and  fcurrilous  Libels  againft  it, 
or  by  fpeaking  evil  and  fcandalous  Words  of 
Men  in  Authority  ;  to  the  great  Difturbance  of 
the  public  Peace.  And  to  fupport  this,  he  cited, 
5  Coke  i2r.  (It  fhould  be  125.)  Wood's  Infiit . 
430.  2  Lilly  168.  1  Hawkins  73.  11.  6.  From 

thefe  Books  he  infilled,  that  a  Libel  was  a  mali- 
cious  Defamation  of  any  Perfon,  expreffed  either 
in  Printing  or  Writing,  Signs  or  Pidlures,  to  af- 
perfe  the  Reputation  of  one  that  is  alive,  or  the 
Memory  of  one  that  is  dead  ;  if  he  is  a  private 
Man,  the  Libeller  deferves  a  fevere  Punilhment, 
but  if  it  is  againft  a  Magiftrate  or  other  public 
Perfon,  it  is  a  greater  Offence  ;  for  this  concerns 
not  only  the  Breach  of  the  Peace,  but  the  Scan¬ 
dal  of  the  Government ;  for  what  greater  Scan¬ 
dal  of  Government  can  there  be,  than  to  have 
corrupt  or  wicked  Magiftrates  to  be  appointed  by 
the  King,  to  govern  his  Subjedts  under  him  ? 
And  a  greater  Imputation  to  the  State  cannot  be, 
than  to  fuffer  fuch  corrupt  Men  to  fit  in  the  fa- 
cred  Seat  of  Juftice,  or  to  have  any  Concern  in 
the  Adminiftration  of  Juftice  :  And  from  the 
fame  Books  Mr.  Attorney  infilled,  that  whether 
the  Perfon  defamed  is  a  private  Man  or  a  Magi¬ 
ftrate,  whether  living  or  dead,  whether  the  Libel 
is  true  or  falfe,  or  if  the  Party  againft  whom  it  is 
made  is  of  good  or  evil  Fame,  it  is  neverthelefs 
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a  Libel :  For  in  a  fettled  State  of  Government, 
the  Party  grieved  ought  to  complain  for  every 
Injury  done  him,  in  the  ordinary  Courfe  of  the 
Law.  And  as  to  its  Publication,  the  Law  had 
taken  fo  great  Care  of  Mens5  Reputations,  that 
if  one  malicioufly  repeats,  or  figns  it,  in  the  Pre¬ 
fence  of  another,  or  delivers  the  Libel  or  a  Copy 
of  it  over,  to  fcandalize  the  Party,  he  is  to  be 
punifhed  as  a  Publifher  of  a%Libel.  He  faid  it 
was  likewife  evident,  that  Libelling  was  an  Of¬ 
fence  againft  the  Law  of  God.  Act.  xxiii.  5. 
j Then  faid  Paul,  I  wijl  not ,  Brethren ,  that  he  was 
the  High-Prieft :  For  it  is  written ,  thou  Jhalt  not 
[peak  Evil  of  the  Ruler  of  the  People.  2  Pet.  ii. 
10.  Defpife  Government ,  prefumptuous  are  they , 
felf  willed^  they  are  not  afraid  to  fpeak  Evil  of  Dig - 
nitiesy  &c.  He  then  infilled,  that  it  was  clear, 
both  by  the  Law  of  God  and  Man,  That  it  was 
a  very  great  Offence  to  lpeak  Evil  of,  or  to  re¬ 
vile,  thofe  in  Authority  over  us  and  that  Mr. 
Zenger  had  offended  in  a  moft  notorious  and  grols 
Manner,  in  fcandalizing  his  Excellency  our  Go¬ 
vernor,  who  is  the  King’s  immediate  Reprefenta- 
tive,  and  the  Supreme  Magiflrate  of  this  Province: 
For  can  there  be  any  thing  more  fcandalous  faid 
of  a  Governor  than  what  is  publifhed  in  thofe 
Papers  ?  Nay,  not  only  the  Governor,  but  both 
the  Council  and  Affembly  are  fcandalized  ;  for 
there  it  is  plainly  faid,  That  “  As  Matters  now 
ftand,  their  Liberties  and  Properties  are  precari¬ 
ous,  and  that  Slavery  is  like  to  be  entailed  on 
them  and  their  Pofterity.”  And  then  again  Mr. 
Zenger  fays,  tc  The  Affembly  ought  to  defpife 
the  Smiles  or  Frowns  of  a  Governor :  That  he 
thinks  the  Law  is  at  an  End  :  That  we  fee  Mens5 
Deeds  deftroyed,  Judges  arbitrarily  dilplaced. 
New  Courts  eredled  without  Confent  of  the  Le- 
giflature :  And  that  it  feems  Trials  by  Juries  are 

taken 
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taken  away  when  a  Governor  pleafes :  That 
none  can  call  any  thing  their  own,  longer  than 
thofe  in  the  Adminiftration  will  condefcend  to 

let  them  do  it.  - And  Mr.  Attorney  added, 

that  he  did  not  know  what  could  he  faid  in  De¬ 
fence  of  a  Man,  who  had  fo  notorioufly  fcanda- 
lized  the  Governor  and  principal  Magi  Unites  and 
Officers  of  the  Government,  by  charging  them 
with  depriving  the  People  of  their  Rights  and 
Liberties,  and  taking  away  Trial  by  Juries,  and 

in  Ihort,  putting  an  End  to  the  Law  itfelf. _ 

If  this  was  not  a  Libel,  he  faid,  he  did  not  know 
what  was  one.  Such  Perfons  as  will  take  thofe 
Liberties  with  Governors  and  Magiftrates,  he 
thought  ought  to  fuffer  for  ftirring  up  Sedition 
and  Difcontent  among  the  People.  And  con¬ 
cluded  by  faying,  that  the  Government  had  been 
very  much  traduced  and  expofed  by  Mr.  Zenger , 
before  he  was  taken  Notice  of :  That  at  Jaft  it 
was  the  Opinion  of  the  Governor  and  Coun¬ 
cil,  that  he  ought  not  to  be  buffered  to  go  on  to 
difturb  the  Peace  of  the  Government,  by  pub- 
lilhing  fuch  Libels  againft  the  Governor  and  the 
Chief  Perfons  in  the  Government ;  and  therefore 
they  had  directed  this  Profecution,  to  put  a  Stop 
to  this  fcandalous  and  wicked  Practice,  of  libel¬ 
ling  and  defaming  His  Majefty’s  Government  and 
difturbing  His  Majefty’s  Peace.] 

Mr.  Chambers  then  fummed  up  to  the  jury,  obferv- 
ing,  with  great  Strength  of  Real'on,  on  Mr.  At¬ 
torney’s  Defect  of  Proof,  that  the  Papers  in  the 
Information  were  falfe,  malicious  or  [editions , 
which  was  incumbent  on  him  to  prove  to  the  Ju¬ 
ry,  and  without  which  they  could  not  on  their 
Oaths  fay,  1 hat  they  were  fo,  as  charged. 


Mr. 
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Mr.  Hamilton.  May  it  pleafe  your  Honour;  I 
agree  with  Mr.  Attorney,  that  Government  is  a  facred 
1’hing ;  but  I  differ  very  widely  from  him  when  he 
would  infinuate,  that  the  juft  Complaints  of  a  Num¬ 
ber  of  Men,  who  fuffer  under  a  bad  Adminiftration, 
is  libelling  that  Adminiftration.  Had  I  believed  that 
to  be  Law,  I  fhould  not  have  given  the  Court  the 
Trouble  of  hearing  any  thing  that  I  could  fay  in  this 
Caufe.  I  own,  when  I  read  the  Information,  I  had 
not  the  Art  to  find  out  (without  the  Help  of  Mr.  At¬ 
torney’s  Innuendoes )  that  the  Governor  was  the  Perfon 
meant  in  every  Period  of  that  News-paper ;  and  I  was 
inclined  to  believe,  that  they  were  wrote  by  fome,  who, 
from  an  extraordinary  Zeal  for  Liberty,  had  mifconftru- 
ed  the  Conduct  of  fome  Perfons  in  Authority  into  Crimes ; 
and  that  Mr.  Attorney,  from  his  too-great  Zeal  for  Power, 
had  exhibited  this  Information,  to  correct  the  Indifcre- 
tion  of  my  Client ;  and  at  the  fame  Time,  to  lhew  his 
Superiors  the  great  Concern  he  had,  left  they  fhould  be 
treated  with  any  undue  Freedom.  But  from  what  Mr.  At¬ 
torney  has  juft  now  faid,  to  wit.  That  this  Profecution 
was  directed  by  the  Governor  and  Council ;  and  from 
the  extraordinary  Appearance  of  People  of  all  Condi¬ 
tions,  which  I  obferve  in  Court  upon  this  Occafion,  I 
have  Reafon  to  think,  that  thofe  in  the  Adminiftra¬ 
tion  have  by  this  Profecution  fomething  more  in  View, 
and  that  the  People  believe  they  have  a  good  deal 
more  at  Stake,  than  I  apprehend :  And  therefore,  as 
it  is  become  my  Duty,  to  be  both  plain  and  particular 
in  this  Caufe,  I  beg  Leave  to  befpeak  the  Patience  of 
the  Court. 

I  was  in  Hopes,  as  that  terrible  Court,  where  thole 
dreadful  Judgments  were  given,  and  that  Law  efta- 
bli filed,  which  Mr.  Attorney  has  produced  for  Au¬ 
thorities  to  fupport  this  Caufe,  was  long  ago  laid  afide, 
as  the  moft  dangerous  Court  to  the  Liberties  of  the 
People  of  England  that  ever  was  known  in  that  King- 

dom  i  that  Mr.  Attorney,  knowing  this,  would  not 

have 
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have  attempted  to  fet  up  a  Star-Chamber  here,  nor  to 
make  their  Judgments  a  Precedent  to  us :  For  it  is 
well  known,  that  what  would  have  been  judged  Trea- 
fon  in  thole  Days  for  a  Man  to  fpeak,  I  think  has 
fince  not  only  been  pra&ifed  as  lawful,  but  the  contrary 
Dodtrine  has  been  held  to  be  Law. 

In  BrewJleA s  Cafe,  for  Printing,  That  the  Subjects 
might  defend  their  Rights  and  Liberties  by  Arms ,  in  cafe 
the  King  fhould  go  about  to  deftroy  them ,  he  was  told  by 
the  Chief  Juftice  that  it  was  a  great  Mercy,  he  was  not 
proceeded  againft  for  his  Life  ;  for  that  to  fay,  the 
King  could  be  refilled  by  Arms  in  any  Cafe  whatfo- 
ever,  was  exprefs  Treafon.  And  yet  we  fee  fince  that 
Time,  Dr.  Sacheverel  was  fentenced  in  the  higheft 
Court  in  Great-Britain ,  for  faying,  That  fuch  a  Refi¬ 
nance  was  not  lawful .  Befides,  as  Times  have  made 
very  great  Changes  in  the  Laws  of  England ,  fo  in  my 
Opinion  there  are  many  good  Reafons  that  Places  fhould 
do  fo  too. 

Is  it  not  furprizing  to  fee  a  Subject,  upon  his  re¬ 
ceiving  a  Commilfion  from  the  King  to  be  a  Governor 
of  a  Colony  in  America ,  immediately  imagining  him- 
felf  to  be  veiled  with  all  the  Prerogatives  belonging  to 
the  lacred  Perfon  of  his  Prince  ?  And,  which  is  yet 
more  aftonifhing,  to  fee  that  a  People  can  be  lo  wild 
as  to  allow  of  and  acknowlege  thole  Prerogatives 
and  Exemptions,  even  to  their  own  Deftruclion  r  Is  it 
fo  hard  a  Matter  to  diftinguilh  between  the  Ma jelly  or 
our  Sovereign,  and  the  Power  of  a  Governor  of  the 
Plantations?  Is  not  this  making  very  free  with  our 
Prince,  to  apply  that  Regard,  Obedience  and  Allegi¬ 
ance  to  a  Subjebl  which  is  due  only  to  our  Sovereign  ? 
And  yet  in  all  the  Cafes  which  Mr.  Attorney  has  cited, 
to  fhew  the  Duty  and  Obedience  we  owe  to  the  Su¬ 
preme  Magillrate,  it  is  the  King  that  is  there  meant 
and  underflood,  tho’  Mr.  Attorney  is  pleafed  to  urge 
them  as  Authorities  to  prove  the  Heinoufneis  of  Mr. 
Zenger9 s  Offence  againft  the  Governor  of  New-i  ork. 

E  Thc 
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1  he  feveral  Plantations  are  compared  to  fo  many  large 
Corporations,  and  perhaps  not  improperly  ;  and  can 
any  one  give  an  Inftance,  that  the  Mayor  or  Head  of 
a  Corporation,  ever  put  in  a  Claim  to  the  facred  Rights 
oi  Majefty  ?  Let  us  not  (while  we  are  pretending  to 
pay  a  great  Regard  to  our  Prince  and  his  Peace)  make 
bold  to  transfer  that  Allegiance  to  a  Subject,  which 
we  owe  to  our  King  only.  What  ftrange  Dodrine  is 
it,  to  prefs  every  Thing  for  Law  here  which  is  fo  in 
England  ?  I  believe  we  fhould  not  think  it  a  Favour, 
at  prefen t  at  leaft,  to  eftablifh  this  Pra&ice.  In  Eng¬ 
land  fo  great  a  Regard  and  Reverence  is  had  to  the 
Judges,  *  that  it  any  Man  ftrikes  another  in  IVeJlmin - 
Jler- Hall>  while  the  Judges  are  fitting,  he  fhall  lofe  his 
Right-hand,  and  forfeit  his  Land  and  Goods,  for  fo 
doing.  And  tho5  the  Judges  here  claim  all  the  Powers 
and  Authorities  within  this  Government,  that  a  Court 
of  King  s-Bench  has  in  England  \  yet  I  believe  Mr.  At¬ 
torney  will  fcarcely  fay,  that  fuch  a  Punifhment  could 
be  legally  inftided  on  a  Man  for  committing  fuch  an 
Offence,  in  the  Prefence  of  the  Judges  fitting  in  any 
Court  within  the  Province  of  New-Tork.  The  Reafon 
is  obvious  *,  a  Quarrel  or  Riot  in  New -York  cannot 
poffibly  be  attended  with  thofe  dangerous  Confequences 
that  it  might  in  Weft minjler -Hall ;  nor  (I  hope)  will  it 
be  alleged,  that  any  Misbehaviour  to  a  Governor  in 
the  Plantations  will,  or  ever  ought  to  be,  judged  of  or 
punifhed,  as  a  like  Undutifulnefs  would  be  to  our 
Sovereign.  From  all  which,  I  hope  Mr.  Attorney 
will  not  think  it  proper  to  apply  his  Law-Cafes  (to  fup- 
port  the  Caufe  of  his  Governor)  which  have  only  been 
judged  where  the  King’s  Safety  or  Honour  was  con¬ 
cerned.  It  will  not  be  denied,  but  that  a  Freeholder 
in  the  Province  of  New-York  has  as  good  a  Right  to 
the  foie  and  leparate  Ufe  of  his  Lands,  as  a  Freeholder 
in  England,  who  has  a  Right  to  bring  an  Addon  of 
Trefpafs  againft  his  Neighbour,  for  fuffering  his  Horfe 
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or  Cow  to  come  and  feed  upon  his  Lands  or  eat  his 
Corn,  whether  inclofed  or  not  inclofed  ;  and  yet  I 
believe  it  would  be  looked  upon  as  a  ftrange  Attempt, 
for  one  Man  here  to  bring  an  Action  againft  another, 
whofe  Cattle  and  Horfes  feed  upon  his  Grounds  not 
inclofed,  or  indeed  for  eating  and  treading  down  his 
Corn,  if  that  were  not  inclofed.  Numberlefs  are  the 
Inilances  of  this  kind  that  might  be  given,  to  fhew, 
that  what  is  good  Law  at  one  Time  and  in  one 
Place,  is  not  fo  at  another  Time  and  in  another  Place  * 
fb  that  I  think,  the  Law  feems  to  exped,  that  in  thefe 
Parts  of  the  World  Men  fhould  take  Care,  by  a  good 
Fence,  to  preferve  their  Property,  from  the  Injury  of 
unruly  Beafts.  And  perhaps  there  may  be  as  good 
Reafon  why  Men  fhould  take  the  fame  Care,  to  make 
an  honeft  and  upright  Condudt  a  Fence  and  Security 
againft  the  Injury  of  unruly  Tongues. 

Mr.  Attorney .  I  don’t  know  what  the  Gentleman 
means,  by  comparing  Cafes  of  Freeholders  in  England 
with  the  Freeholders  here.  What  has  this  Cafe  to  do 
with  Aftions  of  Trefpafs,  or  Men’s  fencing  their 
Ground  ?  The  Cafe  before  the  Court  is,  whether  Mr. 
Zenger  is  guilty  of  libelling  his  Excellency  the  Gover¬ 
nor  of  New-York ,  and  indeed  the  whole  Adminiflra- 
tion  of  the  Government  ?  Mr.  Hamilton  has  confeffed 
the  printing  and  publifhing,  and  I  think  nothing  is 
plainer,  than  that  the  Words  in  the  Information  are 
fcandalous ,  and  tend  to  Sedition ,  and  to  difquiet  the  Minds 
of  the  People  of  this  Province .  And  if  fuch  Papers  are 
not  Libels,  I  think  it  may  be  faid,  there  can  be  no  fuch 
Thing  as  a  Libel. 

Mr.  Hamilton.  May  it  pleafe  your  Honour  *,  I  can¬ 
not  agree  with  Mr.  Attorney  :  For  tho’  I  freely  ac- 
knowlege,  that  there  are  fuch  Things  as  Libels,  yet 
I  muft  infill  at  the  fame  Time,  that  what  my  Client  is 
charged  with  is  not  a  Libel ;  and  I  obferved  juft  now, 
that  Mr.  Attorney,  in  defining  a  Libel,  made  Ufe  of 
the  Words,  fcandalous ,  f editions,  and  tend  to  difquiet  the 
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People :  but  (whether  with  Defign  or  not  I  will  not  fay) 
he  omitted  the  Word  falfe. 

Mr.  Attorney.  I  think  I  did  not  omit  the  Word 
falfe :  But  it  has  been  laid  already,  that  it  may  be  a 
Libel,  notwithstanding  it  may  be  true. 

Mr.  Hamilton.  In  this  I  mult  {till  differ  with  Mr.  At¬ 
torney  ;  for  I  depend  upon  it,  we  are  to  be  tried  upon 
this  Information  now  before  the  Court  and  Jury,  and 
to  which  we  have  pleaded  Not  Guilty ,  and  by  it  we  are 
charged  with  printing  and  publifliing  a  certain  falfe*> 
malicious ,  f editions  and  fcandalous  Libel.  This  Word 
falfe  muff  have  fome  Meaning,  or  elfe  how  came  it 
there  ?  I  hope  Mr.  Attorney  will  not  fay,  he  put  it 
there  by  Chance,  and  I  am  of  Opinion  his  Information 
would  not  be  good  without  it.  But  to  fhew  that  it  is 
the  principal  Thing  which,  in  my  Opinion,  makes  a 
Libel,  I  put  the  Cafe,  the  Information  had  been  for 
printing  and  publifliing  a  certain  true  Libel,  would 
that  be  the  fame  Thing  ?  Or  could  Mr.  Attorney  fup- 
port  fuch  an  Information  by  any  Precedent  in  the  Eng- 
liflo  Law?  No,  the  Fahhood  makes  the  Scandal,  and 
both  make  the  Libel.  And  to  fhew  the  Court  that  I 
am  in  good  Earned:,  and  to  lave  the  Court’s  Time, 
and  Mr.  Attorney’s  Trouble,  I  will  agree,  that  if  he 
can  prove  the  Fads  charged  upon  us,  to  be  falfe ,  I’ll 
own  them  to  be  fcandalous ,  feditious  and  a  Libel.  So 
the  Work  leems  now  to  be  pretty  much  ffiortened,  and 
Mr.  Attorney  has  now  only  to  prove  the  Words  fdfe> 
in  order  to  make  us  Guilty. 

Mr.  Attorney.  We  have  nothing  to  prove  ;  you 
have  confeffed  the  printing  and  publifliing;  but  if  it 
was  neceffary  (as  I  infill  it  is  not)  how  can  we  prove  a 
Negative  ?  But  I  hope  fome  Regard  will  be  had  to 
the  Authorities  that  have  been  produced,  and  that 
Hippo  ling  ail  the  Words  to  be  true,  yet  that  will  not 
help  them  :  Chief  Juftice  Holt,  in  his  Charge  to 
the  Jury,  in  the  Cafe  of  Hit  chin,  made  no  Diftinftion, 
whether  Hut  chi  As  Papers  were  true  or  falfe  ;  and  as^ 
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Chief  Juftice  Holt  has  made  no  Diftindtion  in  that 
Cafe,  fo  none  ought  to  be  made  here  ;  nor  can  it  be 
fhewn  in  all  that  Cafe,  there  was  any  Queftion  made 
about  their  being  falfe  or  true . 

Mr.  Hamilton .  I  did  expedt  to  hear.  That  a  Nega¬ 
tive  cannot  be  proved  ^  but  every  Body  knows  there 
are  many  Exceptions  to  that  general  Rule  :  For  if  a  Man 
is  charged  with  killing  another,  or  dealing  his  Neigh¬ 
bour’s  Horle,  if  he  is  innocent  in  the  one  Cafe,  he  may 
prove  the  Man,  faid  to  be  killed,  to  be  really  alive  ; 
and  the  Horfe,  faid  to  be  ftolen,  never  to  have  been  out 
of  his  Matter’s  Stable,  &c.  and  this  I  think  is  proving 
a  Negative.  But  we  will  fave  Mr.  Attorney  the 
Trouble  of  proving  a  Negative,  and  take  the  Onus 
probandi  upon  ourfelves,  and  prove  thofe  very  Papers 
that  are  called  Libels  to  be  true. 

Mr.  Ch.  Juftice .  You  cannot  be  admitted,  Mr. 
Hamilton ,  to  give  the  Truth  of  a  Libel  in  Evidence. 
A  Label  is  not  to  be  juftified  ^  for  it  is  neverthelefs  a 
Libel  that' it  is  true. 

Mr.  Hamilton.  I  am  forry  the  Court  has  fo  foon  re- 
folved  on  that  Piece  of  Law  ;  I  expefted  firft  to  have 
been  heard  to  that  Point.  I  have  not  in  all  my  Read¬ 
ing  met  with  an  Authority  that  fays,  we  cannot  be  ad¬ 
mitted  to  give  the  Truth  in  Evidence,  upon  an  Infor¬ 
mation  for  a  Libel. 

Mr.  Ch.  Juftice.  The  Law  is  clear.  That  you  can¬ 
not  juftify  a  Libel. 

Mr.  Hamilton.  I  own  that,  may  it  pleaie  your 
Honour,  to  be  fo  ;  but,  with  Submiffion,  I  underhand 
the  Word  (juftify )  there,  to  be  a  Juftification  by  Plea, 
as  it  is  in  the  Cafe  upon  an  Indictment  for  Murder,  or 
an  Affault  and  Battery  ;  there  the  Prifoner  cannot  Jufti¬ 
fy,  but  plead  Not  Guilty :  Yet  it  will  not  be  denied 
but  he  may  be,  and  always  is,  admitted  to  give  the 
Truth  of  the  Faft,  or  any  other  Matter,  in  Evidence, 
which  goes  to  his  Accjuital  ,  as  in  Mnider,  he  may 

prove  it  was  in  Defence  of  his  Lifcy  his  Eloufe,  &c.  and 
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m  Aftault  and  Battery,  he  may  give  in  Evidence,  that 
the  other  Party  (truck  firft,  and  in  both  Cafes  he  will 
be  acquitted.  And  in  this  Senfe  I  underftand  the 

Word  jujiify ,  when  applied  to  the  Cafe  before  the 
Court. 

Mr.  Ch.  Jufiice.  I  pray  fhew,  that  you  can  give 
the  1  ruth  of  a  Libel  in  Evidence. 

Mr.  Hamilton.  1  am  ready,  both  from  what  I  un¬ 
derhand  to  be  the  Authorities  in  the  Cale,  and  from 
the  Reafon  of  the  Thing,  to  fhew  that  we  may  law¬ 
fully  do  fo.  But  here  I  beg  leave  to  obferve.  That 
Informations  for  Libels  is  a  Child,  if  not  born,  yet 
nurfed  up  and  brought  to  full  Maturity,  in  the  Court 
of  Star-Chamber. 

Mr.  Ch.  Jufiice.  Mr.  Hamilton  you’ll  find  your- 
felf  miftaken  ;  for  in  Coke's  Infiitutes  you’ll  find  Infor¬ 
mations  for  Libels,  long  before  the  Court  of  Star- 
Chamber. 

Mr.  Hamilton.  I  thank  your  Honour  ;  that  is  an 
Authority  I  did  propofe  to  fpeak  to  by-and-by  :  But 
as  you  have  mentioned  it.  Til  read  that  Authority 
now.  I  think  it  is  in  3  Co.  Infi.  under  Title  Libel ; 
it  is  the  Cafe  of  John  de  Northampton  for  a  Letter 
wrote  to  Robert  de  Ferrers .  one  of  the  King’s  Privy- 
Council,  *  concerning  Sir  William  Scot,  Chief  Jufiice, 
and  his  bellows  ;  but  it  does  not  appear  to  have  been 
upon  Information  ;  and  I  have  good  Grounds  to  fay  it 
was  upon  Indictment,  as  was  the  Cafe  of  Adam  de  Ra - 
venfworth ,  juft  mentioned  before  by  Lord  Coke  under 
the  fame  1  itie  ;  and  I  think  there  cannot  be  a  greater, 
at  lead  a  plainer.  Authority  for  us,  than  the  Judgment 
in  the  Cafe  of  John  de  Northampton,  which  my  Lord 
has  let  down  at  large.  Et  quia  pnedidius  Johannes 
cognovit  didlam  Liter  am  per  fe  fcriptam  Roberto  de  Fer¬ 
rers ,  qiii  eft  de  Concilio  Regis ,  qua  lit  era  coyitinet  in  fe 
nutlam  ventatem ,  iftc.  Now  Sir,  by  this  Judgment  it 
appears  the  libellous  Words  were  utterly  falfe,  and 

there 
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there  the  Falfhood  was  the  Crime,  and  is  the  Ground 
of  that  Judgment :  And  is  not  that  what  we  contend 
for  ?  Do  not  we  inlift,  that  the  Falfhood  makes  the 
Scandal,  and  both  make  the  Libel  ?  And  how  fhall  it 
be  known,  whether  the  Words  are  libellous,  that  is, 
true  or  falfe,  but  by  admitting  us  to  prove  them  true, 
fince  Mr.  Attorney  will  not  undertake  to  prove  them 
falfe?  Befides,  is  it  not  againft  common  Senfc,  that 
a  Man  fhould  be  punifhed  in  the  fame  Degree  for  a 
true  Libel  (if  any  fuch  Thing  could  be)  as  for  a  falfe 
one  ?  I  know  it  is  faid,  “  That  Truth  makes  a  Libel 
the  more  provoking,  and  therefore  the  Offence  is  the 
greater,  and  confequently  the  Judgment  fhould  be  the 
heavier.”  Well,  fuppole  it  were  lb,  and  let  us  agree 
for  once,  That  “  Truth  is  a  greater  Sin  than  Falfe- 
hood  ”  yet  as  the  Offences  are  not  equal,  and  as  the 
Punifhment  is  arbitrary,  that  is,  according  as  the  Judges 
in  their  Difcretion  fhall  diredf  to  be  infli&ed  ;  is  it  not 
abfoluteiy  neceffary  that  they  fhould  know,  whether 
the  Libel  is  true  or  falfe,  that  they  may  by  that  Means 
be  able  to  proportion  the  Punifhment  ?  For,  would  it 
not  be  a  fad  Cafe,  if  the  Judges,  for  want  of  a  due  In¬ 
formation,  fhould  chance  to  give  as  fevere  a  Judgment 
againft  a  Man  for  writing  or  publifhing  a  Lie,  as  for 
writing  or  publifhing  a  Truth?  And  yet  this  (with 
Submiflion)  as  monftrous  and  ridiculous  as  it  may 
feem  to  be,  is  the  natural  Confequence  of  Mr.  Attor¬ 
ney’s  Dodtrine,  That  “  Truth  makes  a  worfe  Libel 
than  Falfhood,”  and  muff  follow  from  his  not  proving 
our  Papers  to  be  falfe,  or  not  buffering  us  to  prove 
them  to  be  true .  But  this  is  only  reafoning  upon  the 
Cafe,  and  I  will  now  proceed  to  fhew,  what  in  my 
Opinion  will  be  fufficient  to  induce  the  Court,  to  al¬ 
low  us  to  prove  the  Truth  of  the  Words,  which  in 
the  Information  are  called  libellous.  And  firft,  I  think 
there  cannot  be  a  greater  Authority  for  us,  than  the 
Judgment  I  juft  now  mentioned,  in  the  Cafe  of  John 
de  Northampton ,  and  that  was  in  early  Times,  and  be- 
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fore  the  Star-Chamber  came  to  its  Fulnefs  of  Power 
and  Wickednefs.  In  that  Judgment,  as  I  obferved, 
the  Faljhood  of  the  Letter  which  was  wrote,  is  affigned 
as  the  very  Ground  of  the  Sentence.  And  agreeable 
to  this  it  was  urged  by  Sir  Robert  Sawyer ,  *  in  the 
Trial  of  the  Seven  Bifhops,,  That  the  Faljity ,  the  Malice , 
and  Sedition  of  the  Writing,  were  all  Faffs  to  be  proved . 
But  here  it  may  be  faid,  Sir  Robert  was  one  of  the 
Bifhops*  Council,  and  his  Argument  is  not  to  be  al¬ 
lowed  for  Law  :  But  I  offer  it  only  to  fhew,  that  we 
are  not  the  firft  who  have  infilled,  that  to  make  a 
Writing  a  Libel  it  muft  bzfalfe.  And  if  the  Argu¬ 
ment  of  a  Council  muft  have  no  Weight,  I  hope  there 
will  be  more  Regard  fhewn  to  the  Opinion  of  a  Judge, 
and  therefore  I  mention  the  Words  of  Juftice  Powel  in 
the  fame  Trial,  where  he  fays  (of  the  Petition  of  the 
Bifhops,  which  was  called  a  Libel,  and  upon  which 
they  were  profecuted  by  Information)  That,  <c  To 
make  it  a  Libel,  it  muft  be  falfe  and  malicious,  and 
tend  to  Sedition  and  declared,  “  As  he  faw  no 
Falfhood  or  Malice  in  it,  he  was  of  Opinion,  that  it 
was  no  Libel.’5  Now  I  fhould  think  this  Opinion 
alone,  in  the  Cafe  of  the  King,  and  in  a  Cafe  which 
the  King  had  fo  much  at  Heart,  and  which  to  this 
Day  has  never  been  contrad  idled,  might  be  afufficient 
Authority,  to  entitle  us  to  the  Liberty  of  proving  the 
Truth  of  the  Papers,  which  in  the  Information  are 
called  falfe,  malicious,  feditious  and  fcandalous.  If  it  be 
objected,  That  the  Opinions  of  the  other  three  fudges 
were  againft  him  \  I  anfwer,  'That  the  Cenfures  the 
Judgments  of  thefe  Men  have  undergone,  and  the 
Approbation  Juftice  Powers  Opinion,  his  Judgment, 
and  Conduct  upon  that  Trial  has  met  with,  and  the 
Honour  he  gained  to  himfelf,  for  daring  to  fpeak 
Truth  at  fuch  a  Time,  upon  fuch  an  Occafion,.  and  in 
the  Reign  of  fuch  a  King,  are  more  than  fufficient,  in 
my  humble  Opinion,  to  warrant  our  infilling  on  his 
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Judgment,  as  a  Full  Authority  to  our  Purpofe  ;  and  it 
will  lie  upon  Mr.  Attorney  to  fhew,  that  this  Opinion 
has  fince  that  Time  been  denied  to  be  Law,  or  that 
Juftice  Powel ,  who  delivered  it,  has  ever  been  con¬ 
demned  or  blamed  for  it  in  any  Law-Book  extant  at 
this  Day  ;  and  this  I  will  venture  to  fay,  Mr.  Attorney 
cannotdo.  But  to  make  this  Point  yet  more  clear,  if 
any  Thing  can  be  clearer,  I  will  on  our  Part  proceed 
and  fhew,  that  in  the  Cafe  of  Sir  Samuel  Barnardiftony 
his  Council,  notwithftanding  he  flood  before  one  of 
the  greateft  Monfters  that  ever  prefided  in  an  Englijh 
Court  (Judge  Jefferies)  infifted  on  the  Want  of  Proof 
to  the  Malice  and  /editions  Intent  of  the  Author  of 
what  was  called  a  Libel  And  in  the  Cafe  of  Tntchin , 
which  feems  to  be  Mr.  Attorney’s  chief  Authority, 
that  Cafe  is  againft  him  ;  for  he  was  upon  his  Trial 
put  upon  fhewing  the  Truth  of  his  Papers,  but  did 
not,  at  leaft  the  Prifoner  was.  afked,  by  the  King’s 
Council,  *  whether  he  would  fay  they  were  true?  And 
as  he  never  pretended,  that  they  were  true,  the  Chief 
Juft  ice  was  not  to  fay  fo.  But  the  Point  will  frill  be 
clearer  on  our  Side  from  Fuller  s  Cafe,  for  lalfly 
and  wickedly  caufing  to  be  printed  a  falfe  and  fcamk- 
lous  Libel,  in  which  (amongft  other  Things)  were 
contained  thefe  Words :  Mr.  Jones  has  alfo  made 

Oath,  That  he  paid  5000/.  more  by  the  late  King’s 
Order,  to  feveral  Perfons  in  Places  of  Truft,  that  they 
might  complete  my  Ruin,  and  invalidate  me  for  ever. 
Nor  is  this  all  j  for  the  faid  Mr.  Jones  will  prove  by 
undeniable  Witnefs  and  Demonftration,  that  he  has 
diftributed  more  than  180, coo/,  in  eight  Years  laft 
paft,  by  the  French  King’s  Order,  to  Perfons  in  public 
Trlift  in  this  Kingdom.55  Here  you  fee  is  a  fcandak 
lous  and  infamous  Charge  againft  the  late  King  here 
is  a  Charge  no  lefs  than  High-Treafon,  againft  the 
Men  in  public  Fruft^  for  receiving  Money  of  the  French 
King,  then  in  aftual  War  with  the  Crown  of  Great-' 
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Britain  ;  and  yet  the  Court  were  far  from  bearing  him 
down  with  Star-Chamber  Do&rine,  to  wit ,  That  it 
was  no  matter ,  whether  what  he  faid  was  true  or  falfe  ; 
no;  on  the  contrary.  Lord  Chief  Juftice  Holt  afks 
Fuller ,  “  Can  you  make  it  appear,  they  are  true  ? 
Have  you  any  Witneffes?  You  might  have  had  Sub¬ 
poenas  tor  your  Witneffes  againft  this  Day.  If  you 
take  upon  you  to  write  fuch  Things  as  you  are  charged 
with,  it  lies  upon  you  to  prove  them  true,  at  your 
Peril.  If  you  have  any  Witneffes,  I  will  hear  them. 
How  came  you  to  write  thofe  Books  which  are  not 
true  ?  If  you  have  any  Witneffes,  produce  them.  If 
you  can  offer  any  Matter  to  prove  what  you  have 
wrote,  let  us  hear  it.”  Thus  faid,  and  thus  did,  that 
great  Man  lord  Chief  Juftice  Holt ,  upon  a  Trial  of 
the  like  Kind  with  ours,  and  the  Rule  laid  down  by 
him  in  this  Cafe  is,  “  That  he  who  will  take  upon 
him  to  write  Things,  it  lies  upon  him  to  prove  them 
at  his  Peril.”  Now,  Sir,  we  have  acknowleged  the 
printing  and  publifhing  of  thofe  Papers,  fet  forth  in 
the  Information,  and  (with  the  Leave  of  the  Court) 
agreeable  to  the  Rule  laid  down  by  Chief  Juftice  Holt^ 
we  are  ready  to  prove  them  to  be  true,  at  our 
Peril 

Mr.  Ch.  Juftice.  Let  us  fee  the  Book. 


[Here  the  Court  had  the  Cafe  under  Confideration, 
aconfiderable  Time,  and  every  one  was  filent.] 

Mr.  Ch.  Juftice .  Mr.  Attorney,  you  have  heard 
what  Mr.  Hamilton  has  faid,  and  the  Cafes  he  has 
cited,  for  having  his  Witneffes  examined,  to  prove 
the  Truth  of  the  feveral  Fads  contained  in  the  Pa¬ 
pers  fet  forth  in  the  Information.  What  do  you  fay 
to  it  ? 

Mr.  Attorney.  The  Law  in  my  Opinion  is  very 
clear  ;  they  cannot  be  admitted  to  juftify  a  Libel  •,  for* 
by  the  Authorities  I  have  already  read  to  the  Court,  it 

is 
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is  not  the  lefs  a  Libel  becaufe  it  is  true.  I  think  I 
need  not  trouble  the  Court  with  reading  the  Cafes  over 
again :  The  Thing  feems  to  be  very  plain,  and  I  fub- 
mit  it  to  the  Court. 

Mr  Ch .  Juftice .  Mr.  Hamilton ,  the  Court  is  of 
Opinion,  you  ought  not  to  be  permitted  to  prove  the 
Fads  in  the  Papers:  Thefe  are  the  Words  of  the 
Book,  “  It  is  far  from  being  a  Juftification  of  a  Li¬ 
bel,  that  the  Contents  thereof  is  true,  or  that  the 
Perfon  upon  whom  it  is  made  had  a  bad  Reputa¬ 
tion,  fince  the  greater  Appearance  there  is  of  1  ruth 
in  any  malicious  Invedive,  fo  much  the  more  provoking 

•  •  9) 

It  IS. 

Mr.  Hamilton .  Thefe  are  Star-Chamber  Cafes,  and 
I  was  in  Hopes,  that  Pradice  had  been  dead  with  the 
Court. 

Mr.  Ch.  Juft .  Mr.  Hamilton ,  the  Court  have  deli¬ 
vered  their  Opinion,  and  we  expert  you  will  ufe  us 
with  Good-manners ;  you  are  not  to  be  permitted  to 
argue  againft  the  Opinion  of  the  Court. 

Mr.  Hamilton .  With  Submiffion,  I  have  feen  the 
Pradice  in  very  great  Courts,  and  never  heard  it  deem¬ 
ed  unmannerly  to - - 

Mr.  Ch.  Juft.  After  the  Court  have  declared  their 
Opinion,  it  is  not  Good-manners  to  infill  upon  a  Point, 

in  which  you  are  over-ruled. 

Mr.  Hamilton.  I  will  fay  no  more  at  this  Time  ; 
the  Court  I  fee  is  againft  us  in  this  Point  •,  and  that  I 

hope  I  may  be  allowed  to  fay. 

Mr.  Ch.  Juft.  Ufe  the  Court  with  Good-manners, 

and  you  fhall  be  allowed  all  the  Liberty  you  can  rea- 

fonably  defire. 

Mr.  Hamilton.  I  thank  your  Honour.  I  hen  Gen¬ 
tlemen  of  the  Jury,  it  is  to  you  we  muft  now  appeal, 
for  Witneffes,  to  the  Truth  of  the  Fads  we  have  of¬ 
fered,  and  are  denied  the  Liberty  to  prove  *,  and  let  it 
not  feem  ftrange,  that  I  apply  myfelf  to  you  in  this 
Manner  ,  I  am  warranted  fo  to  do  both  by  Law  and 
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Reafon.  I  he  Law  lupppfes  you  to  be  fummoned, 
out  of  the  Neighbourhood  where  the  Faff  is  alleged  to  be 
committed ;  and  the  Reafon  of  your  bein0"  taken  out  of 
the  Neighbourhood  is,  becaufe  you  are  fuppofed  to  have 
the  bejl  Knowlege  of  the  Faff  that  is  to  be  tried.  And 
were  you  to  find  a  Verdict  againft  my  Client,  you 
mull  take  upon  you  to  fay,  the  Papers  referred  to  in 
tiie  Information,  and  which  we  acknowlege  we  printed 
and  publifhed,  are  falfe ,  fcandalous  and /editions  ;  but 
of  this  I  can  have  no  Apprehenfion.  You  are  Citizens 
of  New-Tork  \  you  are  really  what  the  Law  fuppofes 
you  to  be,  honejl  and  lawful  Men  ;  and,  according  to 
my  Brief,  the  Fads  which  we  offer  to  prove  were  not 
committed  in  a  Corner ;  they  are  notorioufly  known 
to  be  true  ;  and  therefore  in  your  Juftice  lies  our 
Safety.  And  as  we  are  denied  the  Liberty  of  giving 
Evidence,  to  prove  the  Truth  of  what  we  have  pub- 
iifhed,  I  will  beg  Leave  to  lay  it  down  as  a  {landing 
Rule  in  fuch  Cafes,  That  the  fuppreffwg  of  Evidence  * 
ought  always  to  be  taken  for  the  Jlrongefi  Evidence  and 
I  hope  it  will  have  that  Weight  with  you.  But  fince 
we  are  not  admitted  to  examine  our  Witneffes,  I  will 
endeavour  to  fhorten  the  Difpute  with  Mr.  Attorney, 
and  to  that  End,  I  defire  he  would  favour  us  withfome 
Standard  Definition  of  a  Libel,  by  which  it  may  be 
certainly  known,  whether  a  Writing  be  a  Libel,  yea 
or  not.  ,  * 

Mr .  Attorney .  The  Books,  I  think,  have  given  a  very 
full  Definition  of  a  Libel  ;  they  fay  *  it  is  “  In  a  ftrid 
Senfe  taken  for  a  malicious  Defamation,  expreffed  either 
in  writing  or  printing,  and  tending  either  to  blacken 
the  Memory  of  one  who  is  dead,  or  the  Reputation 
of  one  who  is  alive,  and  to  expofe  him  to  public  Ha¬ 
tred,  Contempt  or  Ridicule.  §.  2.  But  it  is  faid, 

I  hat  in  a  larger  Senfe  the  Notion  of  a  Libel  may  be 
applied  to  any  Defamation  whatfoever,  expreffed  ei¬ 
ther  by  Signs  or  Pictures,  as  by  fixing  up  a  Gallows 

againft 
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aaainft  a  Man’s  Door,  or  by  painting  him  in  a  Shame¬ 
ful  and  ignominious  Manner.  §.  3.  And  lince  the 
chief  Caufe  for  which  the  Law  fo  feverely  punifhes  all 
Offences  of  this  Nature,  is  the  direft  i  enclency  of 
them  to  a  Breach  of  public  Peace,  by  provoking  the 
Parties  injured,  their  Friends  and  Families  to  Acts  or 
Revenue,  which  it  would  be  impoffible  to  redrain  by 
the  fevered  Laws,  were  there  no  Redreis  from  public 
Tuftice  for  Injuries  of  this  kind,  which  of  all  others  are 
mod  fenfibly  felt  •,  and  fince  the  plain-  Meaning  of 
fuch  Scandal,  as  is  expreffed  by  Signs  or  l  i&ures,  is 
as  obvious  to  common  Senfe,  and  as  eafily  underdood 
bv  every  common  Capacity,  and  altogether  as  pro¬ 
voking  as  that  which  is  expreffed  by  writing  or  print¬ 
ing,  why  fhould  it  not  be  equally  criminal  ?  §.  4- 
And  from  the  fame  Ground  it  feemeth  alfo  clearly  to 
follow.  That  fuch  Scandal  as  is  expreffed  in  a  fcoffin0 
and  ironical  Manner,  makes  a  Writing  as  properly  a 
Libel  as  that  which  is  expreffed  in  direft  1  erms  ,  as 
where’  a  Writing,  in  a  taunting  Manner  reckoning  up 
feveral  A&s  of  public  Chanty  done  by  one,  fays,  Tou 
will  not  play  the  Jew,  nor  the  Hypocrite,  and  fo  goes 
on  in  a  Strain  of  Ridicule  to  tnfinuate,  that  what  he 
did  was  owing  to  his  Vain-Glory  •,  or  w  ere  * 
incr,  pretending  to  recommend  to  one  the  Characters 
of° feveral  great  Men  for  his  Imitation,  indead  of  ta¬ 
king  Notice  of  what  they  are  generally  edeemed  fa¬ 
mous  for,  pitched  on  fuch  Qualities  only  which  their 
Enemies  charge  them  with  the  Want  of,  as  by  propo- 
fino-  fuch  a  one  to  be  imitated  for  his  Courage,  who  l 
known  to  be  a  great  Statefman,  but  no  Soldier,  and 
another  to  be  imitated  for  his  Learning,  who  is  known 
m  be  a  great  General,  but  no  Scholar,  &c.  which 
kind  of  Writing- is  as  well  underdood  to  mean  only  to 
upbraid  the  Parties  with  the  Want  of  thefe  Qualities, 

as  if  it  had  directly  and  exprefsly  done  10. 

L.  Hamilton.  Ay,  Mr  Attorney  •  but  w hat  cer¬ 
tain  Standard-Rule  have  the  Books  laid  do 
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which  we  can  certainly  know,  whether  the  Words  or 
t  e  igns  are  malicious  ?  Whether  they  are  defama¬ 
tory  ?  Whether  they  tend  to  the  Breach  of  the  Peace, 
and  are  a  Efficient  Ground  to  provoke  a  Man,  his 

5“?^  °,  tnends  A£ls  of  Revenge,  efpecially 
thofe  of  the  ironical  fort  of  Words  ?  And  what  Rule 

nave  you  to  know  when  I  write  ironically?  I  think  it' 
would  be  hard,  when  I  fay,  fuch  a  Man  is  a  very  wor¬ 
thy  honefi  Gentleman, ,  and  of  fine  Underftandin v,  that 
therefore  I  meant  he  was  a  Knave  or  a  Fool. 

.  Mr  .Attorney .  I  think  the  Books  are  very  full  ;  it 
is  faid  in  i  Hawk.  p.  193.  juft  now  read,  “  That  fuch 
ocandal  as  is  expreffed  in  a  fcoffing  and  ironical  Man- 
ner?  makes  a  Writing  as  properly  a  Libel,  as  that 
which  is  expreffed  in  direft  Terms ;  as  where  a  Writ- 

Txk  m c  5??Untin§  ^anner  fays,  reckoning  up  feveral 
Acts  of  Charity  done  by  one,  fays,  you  will  not  play 

the  Jew  or  the  Hypocrite,  and  fo  goes  on  to  infinuate, 
that  what  he  did  was  owing  to  his  Vain-Glory, 

Which  kind  of  Writing  is  as  well  underflood  to  mean 
only  .to  upbraid  the  Parties  with  the  Want  of  thefe 
Qualities,  as  if  it  had  diredlly  and  exprefsly  done  fo/9 

I  think  nothing  can  be  plainer  or  more  full  than  thefe 
Words. 

My.  Hamilton.  I  agree  the  Words  are  very  plain, 
and  I  fn all  not  fcruple  to  allow  (when  we  are  agreed 
that  the  Words  ar zfalfe  and  fcandatous ,  and  were  fpoken 
m  an  ironical  and  fcoffing  Manner ,  &c.)  that  they  are 
really  libellous  ;  but  here  ftill  occurs  the  Uncertainty, 
which  makes  the  Difficulty  to  know,  what  Wffirds  are 
t  can  da  Ions  and  what  not }  for  you  fav,  they  may  be 
fcandalous ,  true  or  falfe  ;  befides,  how  ffiall  we  know 
whether  the  Words  were  fpoke  in  a  fcoffing  and  ironical 
Manner ,  or  lerioufly  ?  Or  how  can  you  know,  whe- 
thei  tne  Man  did  not  think  as  he  wrote  ?  For  by  your 
Rule,  if  he  did,  it  is  no  Irony ,  and  confequently  no 
'Libel.  But  under  Favour,  Mr.  Attorney,  1  think  the 
iame  ijook,  and  the  fame  Seftion  will  fhew  us  the  only 

Rule 
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Rule  by  which  all  thefe  Things  are  to  be  known.  The 
Words  are  thefe;  “  Which  kind  of  Writing  is  as 
well  understood  to  mean  only  to  upbraid  the  Par¬ 
ties  with  the  Want  of  thefe  Qualities,  as  if  they  had  di- 
reftly  and  exprefsly  done  fo.”  Here  it  is  plain,  the 
Words  are  fcandalous,  fc offing  and  ironical ,  only  as  they 
are  understood  :  I  know  no  Rule  laid  down  in 
the  Books  but  this ;  I  mean,  as  the  Words  are  under- 
flood. 

Mr.  Ch.  Juft.  Mr.  Hamilton ,  do  you  think  it  fo 
hard  to  know,  when  Words  are  ironical,  or  fpoke  in 
a  fcoffing  Manner  ? 

Mr.  Hamilton.  I  own  it  may  be  known  ;  but  I  in¬ 
fill:,  the  only  Rule  to  know  is,  as  I  do  or  can  under- 
ftand  them  ;  I  have  no  other  Rule  to  go  by,  but  as  I 
underftand  them. 

Mr.  Ch.  Juft.  That  is  certain.  All  Words  are  li¬ 
bellous  or  not,  as  they  are  underftood.  Thofe  who 
are  to  judge  of  the  Words,  mull  judge  whether 
they  are  fcandalous  or  ironical ,  tend  to  the  Breach  of 
the  Peace ,  or  are  /editions:  There  can  be  no  Doubt 
of  it. 

Mr.  Hamilton.  I  thank  your  Honour  I  am  glad 
to  find  the  Court  of  this  Opinion.  Then  it  follows 
that  thofe  twelve  Men  mull:  underftand  the  Words  in 
the  Information  to  be  fcandalous ,  that  is  to  fay  falfe  ; 
for  I  think  it  is  not  pretended  they  are  of  the  ironical 
Sort ;  and  when  they  underftand  the  Words  to  be  fo, 
they  will  fay  we  are  guilty  of  publifhing  a  falfe  Libel , 
and  not  otherwife. 

Mr.  Ch.  Juft.  No,  Mr.  Hamilton ;  the  Jury  may 
find  that  Zenger  printed  and  publifhed  thofe  Papers, 
and  leave  it  to  the  Court  to  judge  whether  they  are  li¬ 
bellous  ;  you  know  this  is  very  common  ;  it  is  in  the 
Nature  of  a  fpecial  Verdift,  where  the  Jury  leave  the 

Matter  of  Law  to  the  Court. 

Mr.  Hamilton.  I  know,  may  it  pleafe  your  Honour, 
the  Jury  may  do  fo  ;  but  I  do  hkewife  know, '  they 
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may  do  otherwife.  I  know  they  have  the  Right  be¬ 
yond  all  Difpute,  to  determine  both  the  Law  and  the 
Fat'd,  and  where  they  do  not  doubt  of  the  Law,  they 
ought  to  do  io.  1  his  of  leaving  it  to  the  Judgment 
of  the  Court,  whether  the  Words  are  libellous  or  not,  in 
e  fifed  renders  Juries  ufelefs  (to  fay  no  worfe)  in  many 
Cafes  ;  but  this  I  fhall  have  Occafion  to  fpeak  to  by- 
and-by  ;  and  I  will,  with  the  Court’s  Leave,  proceed  to 
examine  the  Inconveniences  that  mull  inevitably  arife 
from  the  Doctrines  Mr.  Attorney  has  laid  down  ;  and 
I  obferve,  in  fupport  of  this  Profecudon,  he  has  fre¬ 
quently  repeated  the  Words  taken  from  the  Cafe  of 
Libel,  famofus ,  in  5  Co.  This  is  indeed  the  leading 
Cafe,  and  to  which  almoft  all  the  other  Cafes  upon 
the  Subject  of  Libels  do  refer ;  and  I  mult  infill:  upon 
faying,  That  according  as  this  Cafe  feems  to  be  under- 
ftood  by  the  Court  and  Mr.  Attorney,  it  is  not  Law  at 
>  this  Day  :  For  tho’  I  own  it  to  be  bafe  and  unworthy 
to  fcandalize  any  Man,  nay  I  think  it  is  even  villanous 
to  fcandalize  a  Perfon  of  public  Charader,  and  I  will 
go  fo  far  into  Mr.  Attorney’s  Dodrine  as  to  agree, 
that  if  the  Faults,  Mifiakes,  nay  even  the  Vices  of 
fuch  a  Perfon  be  private  and  perfonal,  and  do  not  af- 
fect  the  Peace  of  the  Public,  or  the  Liberty  or  Pro¬ 
perty  of  our  Neighbour,  it  is  unmanly  and  unman¬ 
nerly  to  expofe  them  either  by  Word  or  Writing.  But 
when  a  Ruler  of  a  People  brings  his  perfonal  Failings, 
but  much  more  his  Vices,  into  his  Adminiftration, 
and  the  People  find  themfelves  affeded  by  them,  ei¬ 
ther  in  their  Liberties  or  Properties,  that  will  alter  the 
Cafe  mightily,  and  all  the  high  Things  that  are  faid 
in  Favour  of  Rulers,  and  of  Dignities,  and  upon  the 
Side  of  Power,  will  not  be  able  to  ftop  People’s  Mouths 
when  they  feel  themfelves  opprefied,  I  mean  in  a  free 
Government.  It  is  true  in  Times  paft  it  was  a  Crime 
to  fpeak  Truth,  and  in  that  terrible  Court  of  Star- 
Chamber,  many  worthy  and  brave  Men  fuffered  for 
fo  doing  •,  and  yet  even  in  that  Court,  and  in  thole 
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bad  Times,  a  great  and  good  Man  durft  fay,  what  I 
hope  will  not  be  taken  amifs  of  me  to  lay  in  this  Place, 
to  wit ,  The  Practice  of  Inf  or mations  for  Libels  is  a  Sword 
in  the  Hands  of  a  wicked  King ,  and  an  arrand  Coward , 
to  cut  down  and  defir oy  the  Innocent  •,  the  one  cannot ,  he- 
caufe  of  his  high  Station ,  and  the  other  dares  not ,  be- 
caufe  of  his  want  of  Courage ,  revenge  himfelf  in  another 
Manner. 

Mr.  Attorney.  Pray,  Mr.  Hamilton ,  have  a  Care 
what  you  fay,  do  not  go  too  far  neither,  I  do  not  like 
thofe  Liberties. 

Mr.  Hamilton.  Sure,  Mr.  Attorney,  you  won  t 
make  any  Applications  ;  all  Men  agree,  that  we  are 
governed  by  the  belt  of  Kings,  anu  I  cannot  lee  the 
Meaning  of  Mr.  Attorney’s  Caution  :  My  well-known 
Principles,  and  the  Senfe  I  have  of  the  Bleffings  we  en¬ 
joy  under  His  prelent  Majelty,  makes  it  impofTibie 
for  me  to  err,  and  I  hope,  even  to  be  fufpeded,  in 
that  Point  of  Duty  to  my  King.  May  it  pleafe  your 
Honour,  I  was  faying,  That  notwithitanding  all  the 
Duty  and  Reverence  .claimed  by  Mr.  Attorney  to  Men 
in  Authority,  they  are  not  exempt  from  obierving  the 
Rules  of  common  Juftice,  either  in  their  private  or 
public  Capacities  •,  the  Laws  ol  our  Mother-Country 
know  no  Exemption.  It  is  true.  Men  in  I  owei  aie 
harder  to  be  come  at  for  Wrongs  they  do,  either  to 
a  private  Perlbn,  or  to  the  Public  ;  especially  a  Go¬ 
vernor  in  the  Plantations,  where  they  infill  upon  an 
Exemption  from  anfwering  Complaints  ot  any  kind  in 
their  own  Government.  We  are  indeed  told,  and  it 
is  true  they  are  obliged  to  anfwer  a  Suit  in  the  King  s 
Courts  at  JVe(tminfier ,  for  a  Wrong  done  to  any  Perlbn 
here  :  But  do  we  not  know  how  impracticable  this  is 
to  molt  Men  among  us,  to  leave  their  Families  (who 
depend  upon  their  Labour  and  Care  lor  theii  Liveli¬ 
hood)  and  carry  Evidences  to  Britain ,  and  at  a  great, 
nay,  a  far  greater  Expence  than  alrnoft  any  ol  us. are 

able  to  bear,  only  to  profecute  a  Governor  for  an  Injury 
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done  here.  But  when  the  Oppreffion  is  general,  there 
is  no  Remedy  even  that  Way:  However,  our  Con- 
ftitution  lias  (bleffed  be  God)  given  us  an  Opportu¬ 
nity,  if  not  to  have  fuch  Wrongs  redreffed,  yet  by 
our  Prudence  and  Refolution  we  may  in  a  great  Mea- 
iure  prevent  the  committing  of  fuch  Wrongs,  by  ma¬ 
king  a  Governor  fenfible  that  it  is  his  Intereft  to  be 
juft  to  thole  under  his  Care ;  for  fuch  is  the  Senfe  that 
Men  in  general  (I  mean  Freemen)  have  of  common 
Juftice,  that  when  they  come  to  know,  that  a  chief 
Magiftrate  abufes  the  Power  with  which  he  is  trufted, 
for  the  Good  of  the  People,  and  is  attempting  to  turn 
i  that  very  Power  againft  the  Innocent,  whethe?  of  high 
or  low  Degree  ;  I  fay,  Mankind  in  general  feldom  fail 
to  interpofe,  and,  as  far  as  they  can,  prevent  the  De- 
ftruftion  of  their  Fellow- Objects.  And  has  it  not  often 
been  feen  (and  I  hope  it  will  always  be  feen)  that 
when  the  Reprefentatives  of  a  free  People  are,  by  juft 
Reprefen tations  or  Remonftrances,  made  fenfible  of 
the  Sufferings  of  their  Feilow-fubjefts,  by  the  Abufe 
of  Power  in  the  Flands  of  a  Governor,  they  have  de¬ 
clared  (and  loudly  too)  that  they  were  not  obliged  by 
any  Law  to  fupport  a  Governor  who  goes  about  to 
deftroy  a  Province  or  Colony,  or  their  Privileges, 
which  by  His  Majefty  he  was  appointed,  and  by  the 
Law  he  is  bound,  to  protect  and  encourage.  But  I 
pray  it  may  be  confidered  of  what  Fife  is  this  mighty 
Privilege,  if  every  Man  that  buffers  mult  be  filent  ? 
And  if  a  Man  niuft  be  taken  up  as  a  Libeller,  for 
telling  his  Sufferings  to  his  Neighbour  ?  1  know  it 
may  be  anfwered.  Have  you  not  a  Legijlature  ?  Have 
you  not  a  Houfe  oj  Reprefentatives  to  whom  you  may  com¬ 
plain?  And  to  this  I  anfwer,  we  have.  But  what 
then  ?  Is  an  Affembly  to  be  troubled  with  every  Inju¬ 
ry  done  by  a  Governor  ?  Or  are  they  to  hear  of  no¬ 
thing  but  what  thofe  in  the  Adminiftration  will  pleaie 
to  tell  them  ?  Or  what  fort  of  a  Trial  muff  a  Man 
have  ?  And  how  is  he  to  be  remedied ;  efpecially  if 
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the  Cafe  were,  as  I  have  known  it  to  happen  in  Ame¬ 
rica  in  my  Time,  That  a  Governor  who  has  Places 
(I  will  not  fay  Penfions,  for  I  believe  they  feldom 
give  that  to  another  which  they  can  take  to  themfelves) 
to  beftow,  and  can  or  will  keep  the  fame  Affembly 
(after  he  has  modeled  them  fo  as  to  get  a  Majority  of 
the  Houfe  in  his  Intereft)  for  near  twice  Seven  Tears 
together  ?  I  pray,  what  Red  refs  is  to  be  expected  for 
an^honeft  Man,  who  makes  his  Complaint  againft  a 
Governor,  to  an  Affembly  who  may  propeilv  enough 
be  faid,  to  be  made  by  the  fame  Governor  againft 
whom  the  Complaint  is  made?  The  Thing  anlwers 
itfelf.  No,  it  is  natural,  it  is  a  Privilege  *,  I  will  go 
farther,  it  is  a  Right  which  all  Freemen  claim,  and 
are  intituled  to  complain  when  they  are  hurt  *,  they 
have  a  Right  publicly  to  remonftrate  againft  the  Abufes 
of  Power  in  the  ftrongeft  Terms,  to  put  their  Neigh¬ 
bours  upon  their  Guard  againft  the  Graft  or  open  \  io- 
lenceof  Men  in  Authority,  and  to  aflert  with  Courage 
the  Senfe  they  have  of  the  Bleflings  of  Liberty,  the 
Value  they  put  upon  it,  and  their  Refolution  at  all  Ha¬ 
zards  to  preferve  it,  as  one  of  the  greateft  Bleffings 
Heaven  can  beftow.  And  when  a  Houfe  of  Affembly 
compofed  of  honeft  Freemen  fees  the  general  Bent  of 
the  People’s  Inclinations,  That  is  it  which  muft  and 
will  (I  amfure  it  ought  to)  weigh  with  a  Legiflature, 
in  lpite  of  all  the  Craft,  Careffmg  and  Cajoling,  made 
Ufe  of  by  a  Governor,  to  divert  them  from  hearken¬ 
ing  to  the  Voice  of  their  Country.  As  we  all  very 
well  underftand  the  true  Reafon,  why  Gentlemen  take 
fo  much  Pains  and  make  fuch  great  Intereft  to  be  ap¬ 
pointed  Governors,  fo  is  t!\e  Defign  of  their  Appoint¬ 
ment  not  lefts  manifeft.  We  know  his  Majefty’s  gra¬ 
cious  Intentions  to  his  Subjects  •,  he  defires  no  more 
than  that  his  People  in  the  Plantations  fhould  be  kept 
up  to  their  Duty  and  Allegiance  to  the  Crown  of  Great - 
Britain ,  that  Peace  may  be  preferved  amongft  them, 
and  Juftice  impartially  adminiftered  j  that  we  may  be 
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governed  fo  as  to  render  us  ufeful  to  our  Mother-coun¬ 
try,  by  encouraging  us  to  make  and  raife  fuch  Commo¬ 
dities  as  may  be  ufeful  to  Great-Britain.  But  will  any 
one  lay,  that  all  or  any  of  thefe  good  Ends  are  to  be 
effected  by  a  Governor  s  fetting  his  People  together 
by  the  Eais,  and  by  the  Affiftance  of  one  Part  of  the 
People  to  plague  and  plunder  the  other  ?  The  Com- 
million  which  Governors  bear,  while  they  execute  the 
Powers  given  them,  according  to  the  Intent  of  the 
Royal  Granter,  expreffed  in  their  Commiffions,  re¬ 
quires  and  deferves  very  great  Reverence  and  Submif- 
lion  :  But  when  a  Governor  departs  from  the  Duty  en¬ 
joined  him  by  his  Sovereign,  and  afts  as  if  he  was  lefs 
accountable  than  the  Royal  Hand  that  gave  him  all 
that  Power  and  Honour  which  he  is  poffeffed  of;  this 
lets  People  upon  examining  and  enquiring  into  the 
I  owei.  Authority  and  Duty  of  fuch  a  Magiftrate,  and 
to  compare  thofe  with  his  Conduft  ;  and  juft  as  far  as 
they  find  he  exceeds  the  Bouncis  of  his  Authority,  or 
falls  fhort  in  doing  impartial  Juftice  to  the  People  un¬ 
der  his  Adminiftration,  fo  far  they  very  often,  in  re¬ 
turn,  come  fhort  in  their  Duty  to  fuch  a  Governor. 
Power  alone  will  not  make  a  Man  beloved  ;  and  I 
have  heaid  it  obferved,  d  hat  the  Man  who  was  nei¬ 
ther  good  nor  wife  before  his  being  made  a  Governor, 
never  mended  upon  his  Preferment ;  but  has  been  ge¬ 
nerally  obferved  to  be  worfe  :  tor  Men  who  are  not 
endued  with  Wifdom  and  \  irtue,  can  only  be  kept  in 
Bounds  by  the  Law  ;  and  by  how  much  the  further 
they  think  themfelves  out  of  the  Reach  of  the  Law, 
by  fo  much  the  more  wicked  and  cruel  Men  are.  I 
wifh  there  were  no  Inftances  of  the  Kind  at  this  Day. 
And  wherever  this  happens  to  be  Cafe  of  a  Governor, 
unhappy  are  the  People  under  his  Adminiftration,  and 
m  the  End  he  will  find  himfelf  fo  too  ;  for  the  Peo¬ 
ple  will  neither  love  him  nor  fupport  him.  I  make 
no  Doubt  but  there  are  thofe  here,  who  are  zealoufly 
concerned  lor  the  Succefs  of  this  Profecution  ;  and  yet 
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|  hope  they  are  not  many,  and  even  fome  of  thole,  I 
am  perfuaded,  (when  they  confider  what  Lengths  luch 
Profecutions  may  be  carried,  and  how  deeply  the  Li¬ 
berties  of  the  People  may  be  affefted  by  fuch  Means) 
will  not  all  abide  by  their  prefent  Sentiments  *,  I  lay. 
Not  All :  For  the  Man  who  from  an  Intimacy  and 
Acquaintance  with  a  Governor  has  conceived  a  perfo- 
nal  Regard  for  him,  the  Man  who  has  felt  none  of 
the  Strokes  of  his  Power,  the  Man  who  believes  that  a 
Governor  has  a  Regard  for  him  and*  confides  in  him, 
it  is  natural  for  fuch  Men  to  wifh  well  to  the  Affairs 
of  fuch  a  Governor  •,  and  as  they  may  be  Men  of  Ho¬ 
nour  and  Generofity,  may,  and  no  Doubt  will,  wifh 
him  Succefs,  fo  far  as  the  Rights  and  Privileges  of 
their  Fellow-Citizens  are  not  affedted.  But  as  Men  of 
Honour,  I  can  apprehend  nothing  from  them  ;  they 
will  never  exceed  that  Point.  There  are  others  that 
are  uncfer  ftronger  Obligations,  and  thole  are  fuch  as 
are  in  fome  fort  engaged  in  Support  of  a  Governor’s 
Caufe,  by  their  own  or  their  Relations’  Dependence  on 
his  Favour,  for  fome  Poll  or  Preferment ;  fuch  Men 
have  what  is  commonly  called  Duty  and  Gratitude,  to 
influence  their  Inclinations,  and  oblige  them  to  go  hi$ 
Lengths.  I  know  Mens’  Interefts  are  very  near  to 
them,  and  they  will  do  much  rather  than  forego  the 
Favour  of  a  Governor,  and  a  Livelihood  at  the  fame 
Time  ;  but  I  can  with  very  juft  Grounds  hope,  even 
from  thefe  Men,  whom  I  will  fuppofe  to  be  Men  ot 
Honour  and  Corffcience  too,  that  when  they  lee  the 
Liberty  of  their  Country  in  Danger,  either  by  their 
Concurrence,  or  even  by  their  Silence,  they  will,  like 
Englijhmen ,  and  like  themfelves,  freely  make  a  Sacri¬ 
fice  of  any  Preferment  or  Favour  rather  than  be  accef- 
fary  to  deftroying  the  Liberties  of  their  Country,  and 
entailing  Slavery  upon  their  Pofterity.  There  are  in¬ 
deed  another  fet  of  Men,  of  whom  I  have  no  Hopes, 
I  mean  fuch,  who  lay  afide  all  other  Confederations, 
and  are  ready  to  join  with  Power  in  any  Shape,  and 
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with  any  Man  or  fort  of  Men,  by  whofe  Means  or 
lntereft  they  may  be  aflifted  to  gratify  their  Malice 
and  Envy  againfl:  thofe  whom  they  have  been  pleafed 
to  hate  ;  and  that  for .  no  other  Reafon,  but  becaufe 
they  are  Men  of  Abilities  and  Integrity,  or  atleaftare 
poffeffed  of  feme  valuable  Qualities  far  fuperior  to 
their  own.  But  as  Envy  is  the  Sin  of  the  Devil,  and 
therefore  very  hard,  if  at  all,  to  be  repented  of,  I  will 
believe  there  are  but  few  of  this  deteftable  and  worthlefs 
lort  of  Men,  nor  will  their  Opinions  or  Inclinations 
have  any  Influence  upon  this  Trial.  But  to  proceed  ; 
i  beg  Leave  to  infill.  That  the  Right  of  comolaining 
or  remonftrating  is  natural*  and  the  Reftraint  upon 
this  natural  Right  is  the  Law  only,  and  that  thofe 
Reftraints  can  only  extend  to  what  is  falfe:  For  as  it  is 
I  ruth  alone  which  can  excufe  or  juftify  any  Man  for 
complaining  of  a  bad  Adminiftration,  I  as  frankly 
agiee,  that  nothing  ought  to  excufe  a  Man  who  raifes 
a  Life  Charge  or  Accufation  even  againfl  a  private 
I  erfbn,  and  that  no  manner  of  Allowance  ought  to  be 
made  him  who  does  fo  againfl:  a  public  Magiftrate. 
cIruth  ought  to  govern  the  whole  Affair  of  Libels,  and 
yet  the  Party  accufed  runs  Rifque  enough  even  then  ; 
for  if  he  fails  of  proving  every  Tittle  of  what  he  has 
v/rote,  and  to  the  Satisfaction  of  the  Court  and  Jury 
too,  he  may  find  to  his  Coft,  that,  when  the  Profecu- 
tion  it  let  on  foot  by  Men  in  Power,  it  feldom  wants 
Friends  to  favour  it.  And  from  thence  (it  is  faid)  has 
aidfen  the  great  Diverfity  of  Opinions  among  Judges, 
about  what  Words  were  or  were  not  fcandalous  or  li- 
beiious.  I  believe  it  will  be  granted,  that  there  is  not 
greater  Uncertainty  in  any  Part  of  the  Law,  than  about 
Words  of  Scandal ;  it  would  be  mifpending  of  the 
Court  s  I  ime  to  mention  the  Cafes  ;  they  may  be  faid 
to  be  numberlefs  ;  and  therefore  the  utmoft  Care  ought 
to  be  taken  in  following  Precedents  ;  and  the  Times 
when  the  Judgments  were  given,  which  are  quoted 
for  Authorities  in  the  Cafe  of  labels,  are  much  to  be 

re- 
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regarded.  I  think  it  will  be  agreed.  That  ever  fince 
the  Time  of  the  Star-Chamber,  where  the  moft  arbi¬ 
trary  and  deftruclive  Judgments  and  Opinions  were 
o-iven,  that  ever  an  Engltjkman  heard  of,  at  leaft  in  his 
own  Country  •,  I  fay,  Profecutions  for  Libels  fince  the 
Time  of  that  arbitrary  Court,  and  until  the  glorious 
Revolution,  have  generally  been  fet  on  foot  at  the 
Inftance  of  the  Crown  or  its  Minifters  ;  and  it  is  no 
fmall  Reproach  to  the  Law,  that  thefe  Profecutions 
were  too  often  and  too  much  countenanced  by  the 
Judges,  who  held  their  Places  at  Pleafure,  (a  difa- 
greeable  Tenure  to  any  Officer,  but  a  dangerous  one 
in  the  Cafe  of  a  Judge.)  To  fay  more  to  this  Point 
may  not  be  proper.  And  yet  I  cannot  think  it  un¬ 
warrantable,  to  fhew  the  unhappy  Influence  that  a  So¬ 
vereign  has  fometimes  had,  not  only  upon  Judges, 
but  even  upon  Parliaments  themfelves. 

It  has  already  been  ffiewn,  how  the  Judges  differed 
in  their  Opinions  about  the  Nature  of  a  Libel,  in  the 
Cafe  of  the  Seven  Bifhops.  There  you  fee  three  Judges 
of  one  Opinion,  that  is,  of  a  wrong  Opinion,  in  the 
Judgment  of  the  belt  Men  in  England ,  and  one  Judge 
of  a  right  Opinion.  How  unhappy  might  it  have 
been  for  all  of  us  at  this  Day,  if  that  Jury  had  under- 
ftood  the  Words  in  that  Information  as  the  Court  did? 
Or  if  they  had  left  it  to  the  Court,  to  judge  whether 
the  Petition  of  the  Bifhops  was  or  was  not  a  Libel  ? 
No  !  they  took  upon  them,  to  their  immortal  Ho¬ 
nour,  to  determine  both  Law  and  Fatty  and  to  under- 
ftand  the  Petition  of  the  Bifhops  to  be  no  Libel ,  that  is , 
to  contain  no  Faljhood  nor  Sedition,  and  therefore  found 
them  Not  Guilty.  And  remarkable  is  the  Cafe  of  Sir 
Samuel  Barnardifton,  who  was  fined  10,000 1 .  for 
writing  a  Letter,  in  which,  it  may  be  faid,  none  law 
any  Scandal  orFalffiood  but  the  Court  and  Jury  ;  for 
that  Judgment  was  afterwards  looked  upon  as  a  cruel 
and  deteftable  Judgment,  and  therefore  was  reverled 
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by  Parliament.  Many  more  Inftances  might  be  given 
of  the  Complaifance  of  Court- Judges,  about  thofe 
l  imes  and  before  ;  but  I  will  mention  only  one  Cafe 
more,  and  that  is  the  Cafe  of  Sir  Edward  Hales ,  who, 
tho  a  Roman  Catholic ,  was  by  Kang  l ames  II,  pre- 
feu  ed  to  be  a  Colonel  of  his  Army,  notwithftanding 
the  Statute  of  25  Cha.  id.  Chap.  2.  by  which  it  is  pr<> 
vided,  ‘That  every  one  that  accepts  of  an  Office ,  Civil  or 
Military ,  &c.  fhall  take  the  Oaths ,  Juhfcribe  the  Decla¬ 
ration ,  and  take  the  Sacrament ,  within  three  Months 
& c-  otherwife  he  is  di fabled  to  hold  fuch  Office ,  and  the 
Grant  for  the  fame  to  be  null  and  void ,  and  the  Party  to 
forfeit  500  1.  Sir  Edward  Hales  did  not  take  the  Oaths 
or  Sacrament,  and  was  profecuted  for  the  500  /.  for 
exercifing  the  Office  of  a  Colonel  by  the  Space  of 
three  Months,  without  conforming  as  in  the  Aft  is  di¬ 
rected.  Sir  Edward  pleads.  That  the  King  by  his  Let - 
ters-Patents  did  difpenfe  with  his  taking  the  Oaths  and 
Sacrament ,  and  fubferibing  the  Declaration ,  and  had  par¬ 
doned  the  Forfeiture  of  500 1.  And  whether  the  King’s 
Difpenfation  was  good,  againjl  the  faid  Aft  of  Parliament? 
was  the  Queftion.  I  fhall  mention  no  more  of  this 
Cafe,  than  to  Ihew  how  in  the  Reign  of  an  arbitrary 
Prince,  where  Judges  hold  their  Seats  at  Pleafure, 
their  Determinations  have  not  always  been  fuch  as  to 
make  Precedents  of,  but  the  contrary  ;  and  fo  it  hap¬ 
pened  in  this  Cafe  where  it  was  folemnly  judged.  That, 
notwithftanding  this  Aft  of  Parliament,  made  in  the 
Jlrongeft  Terms  for  Prefervation  of  the  Proteftant  Reli¬ 
gion,  That  yet  the  King  had,  by  his  Royal  Prerogative, 
a  Power  to  difpenfe  with  that  Law  ;  and  Sir  Edward 
Iiales  was  acquitted  by  the  Judges  accordingly.  So 
the  King’s  difpenfing  Power,  being  by  the  Judges  fet 
up  above  the  Aft  of  Parliament,  this  Law,  which  the 
People  looked  upon  as  their  chief  Security  againft  Po¬ 
pery  and  Arbitrary  Power,  was  by  this  Judgment 
rendered  altogether  ineffectual.  But  this  Judgment 


is  iufficiently  expofed  by  in  his 
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Statutes,  where  it  is  diewn,  ^  £ngland  ; 

vew/ei  Difpenfattons  ^  «//  this 

what  iU  Ufe  has  been  Jvln  them  by  the 

" of. lS  Difpenf.nl  Power  + 

He  lays  or  iu  .  r  ^  porrowed 

Pope  was  the  Inventor  °f  j  ’  ^  £gm  cfim  t0  Time 

it  from  them  ■,  an  o  J  ^  ^  Countemnce  •,  ** 

»«r/M  ^  uP->  f B„,rnnchin?  ’ till  it  has  al¬ 
ls  fill  upon  the  Growth ,  W  f’  / 

™ofi  fubver ted  all  Law, ^  ^  Qn,y  to  fliew  how 

lute  if  not  diffolute.  _  fl  j  by  Power,  and  how 
^Judges  Prerogative  has 

been  in  QnelBon  n,  t00,  that 

upon  for  Law  ■  B“  "  FreMom  with  the  Power  or 
a  Man  may  ufe  a^reat  ^  Great. Britain,  than  it 
his  Sovereign  and  ,h  J  p  ver  0f  a  Governor  in  the 

feemshe  may ™th **  *££ w-fubj eft.  Are  thefe 
Plantations,  who  is  but  a  -  J  uk  thefe  ?  Do 

Words  with  which  we  are  char  ed,  u  with 

Mr.  Zenger- s  FaP|!  ”ySk  uLi  Min,  has 

his  Governor  or  his  Cou^o  ,  -  ludo-es  in  Eng- 

wAtdyetin^heariof  an,  Informatron  brought 

Ty  amrlis,lS  ('fepowertsl“ogrei  an 
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determmmgby  h  J  >  £  ^  P,  There  js  Herefy 
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f  Poflfcri pc  to  the  Enquiry,  fag,  31- 
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vo  37  much  ;  and  we  well  know  ;»  • 

turies  ago  that  a  mL  w2  1STtWoCen' 

heretic,  for  ownino-  fuci,  0  •  • laVC-  ^urnt  as  an 

Jj'o-ion  «  ,  '  ™  k,  luch  opinions  in  Matters  of  Re- 

They  were  fallibfe  MTittrSl  “ 

liberty  not  onJy  to  differ  from  them  in  refcious  Opt 
nions,  but  to  condemn  them  and  t-hoG  n  — °US 

and  Imuft  prefume,  that  in  taking  theftSomsk 
g-on,  we  are  in  the  right  •  For  tho*  ir  7  ^ 

S'S-SSSpli 

which  I  think  it  is  pretty  detr  T  l  °P  Fr0m 
Tv/r  ,  spiLtiy  clear ,  I  hat  in  New-Ynrh  x 

Man  may  make  very  free  with  his  God,  but  he  muff 
take  fpec.al  Care  what  he  fays  of  his  Governor  S 
agieed  upon  by  all  Men  that  this  is  a  Reio-n  of  Liber 

ty,  and  while  Men  keep  within  the  Bounds  of  Tmth 

I  hope  they  may  with  Safety  both  fpeak  and  write  their 

ofX'part  ofth  rUft/lMen  b  Power’  Imean 
Liberty  or  Property  of  the  People* und  hefr  tdmi 
niftration.  Were  this  to  be  denied,  then  the  nexfsSo 

Sined  of’frl  S,aVCSf  For  What  Notions  can  be  en¬ 
tertained  of  Slavery,  beyond  that  of  fufferino-  the 

gieateft  Injuries  and  Oppreffions,  without  the  L?bertv 

It  is  faid  and  infilled  on  by  Mr.  Attorney  That  Go 
vernment  is  a  /acred  Thing  ;  That  it  is  to  be  /upper ted 
and  reverenced;  It  is  Government  that  prate J our  Per- - 

fbZe?d  1  T ’  fhn  freVmtS  rreaf°n^  Murders ,  Rob- 

beres  Mots  and  all  the  Train  of  Evils  that  overturns 

Kingdoms  and  States,  and  ruins  particular  Perfons  ;  and 
fthofe  in  the  Adminiftration,  efpecially  the  Supreme  Ma- 

5 tn  'rmUfl  ^  M  ^  C°ndua  ‘Ured  by  private 
Men,  Government  cannot  fubfiL  This  is  called  *  Ti 

centtoufnefs  not  to  be  toller ated.  It  is  faid,  That  it  brings 

the 
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the  Rulers  ,f  ,be  Feofe  in,,  fjffa'ff 

nty  m,  be  regarded,  and/,  »  *  £“  *f  thefc, 

*»  tut  in  Execution.  Ihefe  i  lay,  ana  iyu>  p  ’ 
Seethe  General  Topics  infifted  upon  by  Men  m  Powc, , 

and  often  it  has  happened 

that  the  Abufe  of  Power  has  been  the  primary  Caufe 

of  thefe  Evils,  and  that  it  was  the  Injuftice  ant  p- 
ot  Jieiersv  ,  which  has  commonly 

r„ugta  themTinto^ Contempt  with  the  People.  The 
Craft  and  Art  of  fitch  Men  is  great,  and  who,  that 
thr  Ipqft  acauainted  with  Hiftory  or  Law,  car  S 
trant  of  T  "peciotts  Pretences,  which  have  often 
been  made  ufe  of  by  Men  in  Power,  to  inttoduce  a  - 
hitmrv  Rule,  and  deftroy  the  Liberties  of  a  rice 
ole  ^1  will  give  two  Inftances  and  as  they  are  Au¬ 
thorities  not  to  be  denied,  nor  can  be  mifunderftood,  I 

prefume  they  will  be  fufficient. 

P  The  firti  is  the  Statute  of  3a  of  Hen.  7.  Cap.  1. 
Preamble  of  the  Statute  will  prove  all,  and  more  than 
I  have  alkged.  It  begins,  “  the  King  Our  Sovereign 
Lordremmbereth  how  by  unlawful  Maintenances ,  giving 
tf  lZriT,  Signs  and  tokens,  Vc.  untrue  Demeanings 
If  Sheriffs  in  making  of  Darnels,  and  other  untrue  ,e 
turns,  by  taking  of  Money,  by  Injuries,  by  great  Mot 
and  unlawful  Iffemblies  j  the  Policy  *nd  good  Ru leaf  this 
Realm  is  almoft  fubdued ;  and  for  the  not  pumfhing  tb 
Inconvenience's,  Id  by  Occafion  of  the  P^Jittk 

or  nothin?  may  bs  found  by  Inquiry-)  Ldc,  J 

Z  fSrs,  &c.  uni  Un/m, sees  ./  all  Mm  Imng.  and 

Lotles  of  their  Lands  and  Goods.”  Here  is  a  ne  an 
fpecious  Pretence  for  introducing  the  Remec.y,  as  it  is 

called,  which  is  provided  by  this  Aft,  ^YawftdNEn 

of  being  lawfully  acculed  by  24  g0CK‘  and  ,  ' 

of  the  Neighbourhood,  and  afterwards  tried  by  12  like 

lawful  Men,  here  is  a  Power  given  to  the  Lord  c _  an- 
cellor  Lord  Treafurer,  the  Keeper  ot  the  K.m0 
Privy-Seal,  or  two  of  them,  calling  to  them  a  Bilnop,^ 
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a  temporal  Lord,  and  other  great  Men  mentioned  in 
e  Ad,  (who,  it  is  to  be  observed,  were  all  to  be  De¬ 
pendents  on  the  Court)  to  receive  Information  againft 

fa  Z  f  e°T7  rvrhC  M,fbeha™urs  recited  in  that 
-Ad  and  at  their  Difcretion  to  examine  and  to  pu- 

mln  them  according  to  their  Demerit.  ^ 

I  he  lecond  Statute  I  propofed  to  mention,  is  the 

Ih ;rh°Udte  frer,KU!g-’  Cfp-  3-  the  Preamble  of 
f  .1  has,.t  ie  ,lke  ai‘'  Pretences  as  the  former  ; 
j or  the  King  cading  to  his  Remembrance  the  good  Laws 
made  againft  the  receiving  of  Liveries ,  &c.  unlawful 
Lx  tor  turns.  Maintenances ,  Embracery ,  &c.  unlawful 

fames ,  W  Enormities ,  W  OA 

/rany  committed  againft  many  good  Statutes ,  to  the  Dif- 

pleafure  of  Almighty  God, ,  which, ,  the  Ad  fays,  could 
not,  nor  yet  can ,  be  conveniently  punijhed  by  the  due  Or¬ 
der  of  the  Law,  except  it  were  firft  found  by  12  Men,  &c. 
which,  for  the  Caufes  aforefaid,  will  not  find  nor  yet  pre - 
Jent  the  ‘■Truth.  And  therefore  the  fame  Statute  direds 
to?/  the  fuft ices  of  Affize,  and  JuJlices  of  the  Peace,  Jhatt 
vpm  Information  for  the  King  before  them  made ,  have 
full  Power,  by  their  Difcretion,  to  hear  and  determine  all 
juch  Offences.  Here  are  two  Statutes  that  are  allowed 
to  have  given  the  deepeft  Wound  to  the  Liberties  of 
t!ie  I  eople  of  England  of  any  that  J  remember  to  have 
been  made,  unlefs  it  may  be  faid,  that  the  Statute 
made  in  the  Time  of  Henry  VUIth,  bv  which  his  Pro¬ 
clamations  were  to  have  the  Effed  of  Laws,  might  in 
its  Confequence  be  worfe.  And  yet  we  fee  the  plaufi. 
ble  Pretences  found  out  by  the  great  Men  to  procure 
thefe  Ads.  And  it  may  juftly  be  faid,  That  by  thofe 
le fences  the  People  of  England  were  cheated  or  awed 
into  the  delivering  up  their  antient  and  facred  Right  of 
}  mls  by  Grand  and  Petit  Juries.  I  hope  to  be  excufed 
for  this  Expreffion,  feeing  my  Lord  Coke  (in  his  4th 
Infinite)  calls  it  an  unjuft  andftrange  Aft,  that  tended 
in  its  Execution  to  the  great  Difpleafure  of  Almighty  God, 
and  the  utter  Subverfion  of  the  common  Law. 


Thefe, 
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Thefe,  I  think,  make  out  what  I  alleged,  and  are 
flagrant  Inftances  of  the  Influence  of  Men  in  Power, 
even  upon  the  Reprefentatives  of  a  whole  Kingdom. 
From  all  which  I  hope  it  will  be  agreed,  that  it  is  a  Du¬ 
ty  which  all  good  Men  owe  to  their  Country,  to  guard 
ao-ainft  the  unhappy  Influence  of  ill  Men  when  intruded 
with  Power,  and  efpecially  againft  their  Creatures  and 
Dependents,  who,  as  they  are  generally  more  necefli- 
tous,  are  furely  more  covetous  and  cruel.  But  it  is 
worthy  of  Obfervation,  that  tho’  the  Spirit  of  Liberty 
was  borne  down  and  opprefled  in  Fngland  at  that  rime, 
yet  it  was  not  loft  ;  for  the  Parliament  laid  hold  of 
the  firft  Opportunity  to  free  the  Subject  from  the  ma¬ 
ny  infufferable  Opp’refiions  and  Outrages  committed 
upon  their  Perfons  and  Eftates  by  Colour  of  thefe  Ads, 
the  laft  of  which  being  deemed  the  moft  grievous,  was 
repealed  in  the  firft  Year  of  Henry  Vlllth.  Tho’ 
it  is  to  be  obferved,  that  Henry  Vllth  and  his  Crea¬ 
tures  reaped  fuch  great  Advantages  by  the  grievous 
Opprefllons  and  Exactions,  grinding  the  Faces  of  the 
poor  Subjects,  as  my  Lord  Coke  fays,  by  Colour  of  this 
Statute  by  Information  only,  that  a  Repeal  of  this 
Ad  could  never  be  obtained  during  the  Life  of  that 
Prince.  The  other  Statute,  being  the  favourite  Law 
for  fupporting  arbitrary  Power,  was  continued  much 
longer.  The  Execution  of  it  was  by  the  great  Men 
of  the  Realm;  and  how  they  executed  it,  the  Senfe  of 
the  Kingdom,  exprefied  in  the  17  th  of  Charles  III, 
(by  which  the  Court  of  Star-Chamber,  the  Soil  where 
Informations  grew  ranked)  will  beft  declare.  In  that 
Statute  Magna  Charta ,  and  the  other  Statutes  made  in 
the  Time  of  Edward  III.  which,  I  think,  are  no  lefs 
than  five,  are  particularly  enumerated  as  Ads,  by 
which  the  Liberties  and  Privileges  of  the  People  of 
England  were  fecured  to  them,  againft  fuch  opprefilve 
Courts  as  the  Star-Chamber  and  others  of  the  like  Ju- 
rifdidion.  And  the  Realon  afiigned  for  their  pulling 
down  the  Star-Chamber,  is,  That  the  Proceedings ,  Cen- 
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fares  and  Decrees  of  the  Court  of  Star-Chamber ,  even 
tho  the  great  Men  of  the  Realm ,  nay ,  «  Bijhop  too 

(holy  Man)  were  Judges ,  jW  Experience  been  found 
to  bean  intolerable  Burthen  to  the  Subject,  and  the  Means 
to  introduce  an  arbitrary  Power  and  Government.  And 
therefore,  that  Court  was  taken  away,  with  all  the 
other  Courts  in  that  Statute  mentioned,  having  like 
Jurifdidtion. 

I  do  not  mention  this  Statute,  as  if,  by  the  taking 
away  the  Court  of  Star-Chamber,  the  Remedy  for 
many  of  the  Abules  or  Offences  cenfured  there,  was 
likewife  taken  away  ;  no,  I  only  intend  by  it  to  fhew, 
that  the  People  of  England  faw  clearly  the  Danger  of 
trailing  their  Liberties  and  Properties  to  be  tried,  even 
by  the  greateft  Men  in  the  Kingdom,  without  the 
Judgment  of  a  Jury  of  their  Equals.  They  had  felt 
the  terrible  Effedts  of  leaving  it  to  the  Judgment  of 
thefe  great  Men  to  fay  what  was  fcandalous  and  feditious , 
falfe  or  ironical.  And  if  the  Parliament  of  England 
thought  this  Power  of  judging  was  too  great  to  be 
trailed  with  Men  of  the  firll  Rank  in  the  Kingdom, 
without  the  Aid  of  a  Jury,  how  facred  loever  their 
Characters  might  be,  and  therefore  reftored  to  the  Peo¬ 
ple  their  original  Right  of  Trial  by  Juries,  I  hope  to 
to  be  excufed  for  infilling,  that  by  the  Judgment  of  a 
Parliament,  from  whence  no  Appeal  lies,  the  Jury  are 
the  proper  Judges,  of  what  is  falfe  at  leall,  if  not  of 
what  is' fcandalous  and  feditious.  This  is  an  Authority 
not  to  be  denied  ;  it  is  as  plain  as  it  is  great ;  and  to 
fay,  that  this  Adi  indeed  did  reltore  to  the  People 
Trials  by  Juries,  which  was  not  the  Pradlice  of  Star- 
Chamber,  but  that  did  not  give  the  Jurors  any  new 
Authority,  or  any  Right  to  try  Matters  of  Law,  I  fay 
this  Objection  will  not  avail  ;  for  I  mull  infill,  that 
where  Matter  of  Law  is  complicated  with  Matter  of 
Fadt,  the  Jury  have  a  Right  to  determine  both.  As 
lor  Jr. fiance  ;  upon  Indidlment  for  Murder,  the  Jury 
may,  and  almoft  conltantly  do,  take  upon  them  to 
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judge  whether  the  Evidence  will  amount  to  Murder  or 
Mandaughter,  and  find  accordingly  ;  and  I  muff  fay 
I  cannot  fee,  why  in  our  Cafe  the  Jury  have  not  at 
leaft  as  good  a  Right  to  fay,  whether  our  News-papers 
are  a  Libel  or  no  Libel,  as  another  Jury  has  to  fay, 
whether  killing  of  a  Rian  is  lVIurder  or  IVIanflaughter. 
The  Right  of  the  Jury,  to  find  fuch  a  Verdid  a°they 
in  their  Confcience  do  think  is  agreeable  to  their  Evi¬ 
dence,  is  fupported  by  the  Authority  of  Bujhel's  Cafe, 
Vaughan's  Reports,  p.  135.  beyond  any  Doubt.  For, 
m  the  Argument  of  that  Cafe,  the  Chief  Juftice,  who 
delivered  the  Opinion  of  the  Court,  lays  it  down  for 
Law,  ( Vaughan's  Reports,  p.  150 .)  “  That  in  all  Ge¬ 
neral  Ilfties  ;  as  upon  Non  Cul.  in  Trefpafs ,  Non  Tort 
Nul  Dijfeizin  in  Affize,  &e.  tho’ it  is  M^er  of  Law' 
whether  the  Defendant  is  a  Trefpalfer,  a  Diffeizer’ 
&c-  m  the  particular  Cafes  in  Mue,  yet  the  fury  find’ 
not  (as  in  a  fpecial  Verdift)  the  Fadt  of  every  Cafe 
leaving  the  Law  to  the  Court ;  but  find  for  the  Plain¬ 
tiff  or  Defendant  upon  the  Mue  to  be  tried,  wherein 
they  refolve  both  Law  and  Fad  complicate]}  . ”  It  ap¬ 
pears  by  the  fame  Cafe,  that  tho’  the  difcreet  and  law¬ 
ful  Affiftance  of  the  Judge,  by  way  of  Advice  to  the 
Jury,  may  be  ufeful ;  yet  that  Advice  or  Direction 
ought  always  to  be  upon  Suppofition,  and  not  pofnive, 
and  upon  Coerfion.  {p.  ,44.)  The  Reafon  given  in 
the  fame  Book  (p.  x47.)  is,  “  Becaufe  the  Judge  (as 
Judge)  cannot  know  what  the  Evidence  is  which  the 
Jury  have,  that  is,  he  can  only  know  the  Evidence 
given  in  Court ;  but  the  Evidence  which  the  jury  have 

Tl  tf1!ir  °LWn  Knowlege,  as  they  are  returned 
of  the  Neighbourhood.  They  may  alfo  know  from 

their  own  Knowlege,  that  what  is  fworn  in  Court  is 
not  true  ;  and  they  may  know  the  Witneffes  to  be  ftio-- 
matized,  to  which  the  Court  may  be  Strangers.”  But 
what  fpeaks  moft  to  my  Purpofe,  is,  that  fuppofe  the 
Court  did  really  know  all  the  Evidence  the  Jury  know 
yet  m  tha,  Cafe  it  is  agreed.  “  That  the  j  Jge Zd 

Jury 
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Jury  may  differ  in  the  Rcfult  of  their  Evidence  as 
well  as  two  lodges  may,”  which  often  happens.  And 
(p.  148.)  the  Judge  iubjoins  the  Reafon,  why  it  is 
no  Crime  for  a  Jury  to  differ  in  Opinion  from  the  Court, 
where  he  fays,  “  That  a  Man  cannot  fee  with  another’s 
Eye,  nor  hear  by  another’s  Ear  •,  no  more  can  a  Man 
conclude  or  infer  the  Thing  by  another  s  Underftand- 
ing  or  Reafoning.”  From  all  which  (I  infill)  it  is  very 
plain,  “  That  the  Jury  are  by  Law  at  Liberty  (with-, 
out  any  Affront  to  the  Judgment  of  the  Court)  to  find 
both  the  Law  and  the  Fact,  in  our  Cafe,  as  they  did 
in  the  Cafe  I  am  fpeaking  to,  which  I  will  beg  Leave 
Juft  to  mention,  and  it  was  this.  Mr.  Penn  and  Mead 
being  Quakers,  and  having  met  in  a  peaceable  Man-f 
ner,  after  being  fhut  out  of  their  Meeting-!  Ioufe, 
preached  in  Grace-Church-Street  in  London j  to  the  Peo¬ 
ple  of  their  own  Perfuafion,  and  for  this  they  were 
ind idled  •,  and  it  was  faid,  “  That  they  with  other 
Perfons,  to  the  Number  of  300,  unlawfully  and  tu- 
multuoufly  affembled,  to  the  Difturbance  of  the  Peace* 
Lfr.”  To  which  they  pleaded,  Not  Guilty.  And  the 
Petit  Jury  being  lworn  to  try  the  Iffue  between  the 
Kino  and  the  Prifoners,  that  is,  whether  they  were 
Guilty,  according  to  the  Form  of  the  Indnftment 
here  there  was  no  Difpute  but  they  were  affembled  to¬ 
gether,  to  the  Number  mentioned  in  the  Indictment •, 
But,  “  Whether  that  Meeting  together  was  riotoufly, 
tumultuoufly,  and  to  the  Difturbance  of  the  Peace, 
was  the  Queftion.”  And  the  Court  told  the  Jury  a 
■was,  and  ordered  the  Jury  to  find  it  fo :  For  (faid 

the  Court )  the  Meeting  was  the  Matter  of  Fact,  and 
that  is  confeffed,  and  we  tell  you  it  is  unlawful,  for  it 
is  againft  the  Statute  and  the  Meeting  being  unlawful, 
it  follows  of  Courfe  that  it  was  tumultuous,  and  to  the 
Difturbance  of  the  Peace.”  But  the  Jury  did  not  thin 
fit  to  take  the  Court’s  Word  font;  for  they  could 
neither  find  Riot ,  Tumult,  or  any  thing  tending  to 
{he  Breach  of  the  Peace ,  committed  at  that  Meeting  ; 
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and  they  acquitted  Mr.  Penn  and  Mead.  In  doing  of 
which  they  took  upon  them  to  judge  both  the  Law 
and  the  Fa£t ,  at  which  the  Court  (being  themfelves 
true  Courtiers)  were  fo  much  offended,  that  they  fined 
the  Jury  40  Marks  a-piece,  and  committed  them  till 
paid.  But  Mr.  Bujhel,  who  valued  the  Right  of  a 
Juryman  and  the  Liberty  of  his  Country  more  than  his 
own,  refufed  to  pay  the  Fine,  and  was  refolved  (tho5 
at  a  great  Expence  and  Trouble  too)  to  bring,  and  did 
bring,  his  Habeas  Corpus ,  to  be  relieved  from  his  Fine 
and  Imprifonment,  and  he  was  releafed  accordingly ; 
and  this  being  the  Judgment  in  his  Cafe,  it  is  efta- 
blifhed  for  Law,  “  That  the  Judges,  how  great  fo- 
ever  they  be,  have  no  Right  to  fine,  imprifon,  or  pu~ 
nifh  a  Jury,  for  not  finding  a  VerdiCt  according  to  the 
Direction  of  the  Court.”  And  this  I  hope  is  fuffi- 
dent  to  prove.  That  Jurymen  are  to  fee  with  their 
own  Eyes,  to  hear  with  their  own  Ears,  and  to  make 
Ufe  of  their  own  Confciences  and  Underftandings,  in 
judging  of  the  Lives,  Liberties  or  Eftates  of  their 
Fellow-fubjeCts.  And  fo  I  have  done  with  this 
Point. 

This  is  the  fecond  Information  for  libelling  of  k 
Governor  that  I  have  known  in  America :  And  the 
firft,  tho5  it  may  look  like  a  Romance  ;  yet,  as  it  is 
true,  I  will  beg  Leave  to  mention  it.  Governor  Ni- 
cholfon ,  who  happened  to  be  offended  with  one  of  his 
Clergy,  met  him  one  Day  upon  the  Road,  and  as  was 
ufual  with  him  (under  the  Protection  of  his  Commif- 
fion)  ufed  the  Parfon  with  the  worft  of  Language, 
threatened  to  cut  off  his  Ears,  flit  his  Nofe,  and  at  iaft 
to  fhoot  him  through  the  Head.  The  Parfon,  being 
a  reverend  Man,  continued  all  this  Time  uncovered 
in  the  Heat  of  the  Sun,  until  he  found  an  Opportuni¬ 
ty  to  fly  for  it ;  and  coming  to  a  Neighbour's  Houle 
felt  himfelf  very  ill  of  a  Fever,  and  immediately  writes 
for  a  Doftor  ;  and  that  his  Phyfician  might  be  the  bet¬ 
ter  Judge  of  his  Diftemper,  he  acquainted  him  with 
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the  Ufage  he  had  received  •,  concluding,  that  the  Go¬ 
vernor  was  certainly  mad,  for  that  no  Man  in  his 
Senfes  would  have  behaved  in  that  manner.  The 
Doftor  unhappily  fhews  the  Parfon’s  Letter  ;  theGo- 
vornor  came  to  hear  of  it ,  and  fo  an  Information  was 
preferred  againft  the  poor  Man,  for  faying  he  believed 
the  Governor  was  mad  ;  and  it  was  laid  in  the  Infor¬ 
mation  to  be  falfe,  fcandalous  and  wicked ,  and  wrote 
with  Intent  to  move  Sedition  among  the  People ,  and  bring 
His  Excellency  into  Contempt.  But,  by  an  Order  from 
the  late  Queen  Anne,  there  was  a  Stop  put  to  that  Pro- 
fecution,  with  fundry  others,  fet  on  foot  by  the  fame 
Governor  againft  Gentlemen  of  the  greateft  Worth 
and  Flonour  in  that  Government. 

And  may  not  I  be  allowed,  after  all  this,  to  fay. 
That,  by  a  little  Countenance,  almoft  any  thing  which 
a  Man  writes,  may,  with  the  Help  of  that  ufeful  Term 
of  Art  called  an  Innuendo ,  be  conftrued  to  be  a  Libel, 
according  to  Mr.  Attorney’s  Definition  of  it,  That 
whether  the  Words  are  J poke  of  a  Perfon  of  a  public  Cha - 
r abler,  or  of  a  private  Man,  whether  dead  or  living , 
good  or  bad,  true  orfalfe,  all  make  a  Libel ;  for,  according 
to  Mr.  Attorney,  after  a  Man  hears  a  Writing  read , 
or  reads  and  repeats  it,  or  laughs  at  it,  they  are  all  pu - 
nijhable.  It  is  true,  Mr.  Attorney  is  fo  good  as  to  al¬ 
low,  after  the  Party  knows  it  to  be  a  Libel,  but  he  is  not 
fo  kind  as  to  take  the  Man’s  Word  for  it. 

[Here  were  feveral  Cafes  put  to  fhew,  That  tho5 
what  a  Man  writes  of  a  Governor  was  true,  pro¬ 
per  and  neceffary  ;  yet,  according  to  the  foregoing 
jDodtrine,  it  might  be  conftrued  to  be  a  Libel : 
But  Mr.  Hamilton ,  after  the  Trial  was  over,  being 
informed,  That  fome  of  the  Cafes  he  had  put 
had  really  happened  in  this  Government,  he  de¬ 
clared  he  had  never  heard  of  any  fuch  ;  and  as  he 
meant  no  perfonal  Reflections,  he  was  forry  he 

had 
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had  mentioned  them,  and  therefore  t  ie)  aie 

omitted  here.]- 

Mr  Hamilton.  If  a  Libel  is  underftood  in  the  large 
and  unlimited  Senfe  urged  by  Mr.  Attorney,  there  is 
a  fearce  a  Writing  I  know  that  may  not  be  called  a 
Libel,  or  fcarce  any  Perfon  fafe  from  being  called  to 
Account  as  a  Libeller  :  For  Mofes,  meek  as  he  was, 
libelled  Cain  ;  and  who  is  it  that  has  not  libelled  the 
Devil  ?  For,  according  to  Mr.  Attorney,  it  is  no  Jut  1- 
fication  to  fay  one  has  a  bad  Name.  c  at  , , 
libelled  our  good  King  William  :  Burnet  las  1  e  ec , 
among  many  others.  King  Charles  and  King  Ja™es  * 
and  Rapin  has  libelled  them  all.  Flow  muft  a  Man 
fpeak  or  write,  or  what  muft  he  hear,  read,  or  fing, 
or  when  muft  he  laugh,'  fo  as  to  be  iecure  from  being 
taken  up  as  a  Libeller  ?  I  fincerely  believe,  tnat  were 
feme  Perfons  to  go  thro’  the  Streets  of  New-Tork  now¬ 
adays,  and  read  a  Part  of  the  Bible,  if  it  was  not 
known  to  befuch,  Mr.  Attorney,  with  the  Help  of 
his  Innuendoes ,  would  eafily  turn  it  into  a  Libe  .  As 
for  Inftance,  If.  ix.  1 6.  The  Leaders  of  the  People  caufe 
them  to  err ,  and  they  that  are  led  by  them  are  defrayed. 
But  fhould  Mr.  Attorney  go  about  to  make  this  a  1- 
bel,  he  would  read  it  thus :  The  Leaders  of  the  l  eople 
[Innuendo,  the  Governor  and  Council  oi  New-Iork] 
caufe  them  [Innuendo,  the  People  of  this  F  rovmce]  to 
err,  and  they  [the  People  of  this  Province  meaning] 
are  defrayed  [Innuendo,  are  deceived  into  the  Lois  o 

their  Liberty]  which  is  the  worft  kind  of  Deftrudhon. 
Or  if  fome  Perfon  ftiould  publicly  repeat,  in  a  Man¬ 
ner  not  pleafing  to  his  Betters  the  i oth  and  iith 
Verfes  of  the  lvithChap.  of  the  fame  Book,  there  Mr. 
Attorney  would  have  a  large  Field  to  dilplay  his  Smli, 
in  the  artful  Application  of  his  Innuendoes ..  I  he  Words 
are  His  Watchmen  are  all  blind,  they  are  ignorant,  tsfe. 
Yea,  they  are  greedy  Dogs,  that  can  never  have,  enough. 
But  to  make  them  a  Libel,  there  is,  according  to  Mi . 
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>  ■  S  Dodrine,  no  more  wanting  but  the  Aid  of 

Inftance  “*  “for 

Council  and'  aE Z" If G°Vem°r’s 

Ss^\::x  cts 

|  ln»ttend0>  enough  of  Riches  and  Power  1  Such  an 
Inftance  as  th,s  feems  only  fit  co  be  lauehVd  at  but  I 

“eay„„tT,ei°  Mr;,  Att0rnCy  *<het  thefe 

cellencv'-nd  Hi?M'  nfr°Per  c  be  apPlied  t0  His  Ex- 
cti  cncy  and  His  Minifters,  as  fome  of  the  Inference* 

Then  T/t  t  hl'S  Info™°"  aS-ft  -y  Sent! 

Court’  Id  L  Hy  1S  at  Liberty  t0  come  into. 

ui  t,  and  file  an  Information  in  the  Kind’s  Name 

profe°cuteLasVe’ TW|h°niS  /e?re  whom  he  is  pkafed  to 
prole  cu  te  as  a  Libeller?  And  as  the  Crown-Law  is 

contended  for  in  bad  Times,  there  is  no  Remedv  for 

tne  greateft  Opprefiion  of  this  fort,  even  the/ the 

i  arty  profecuted  is  acquitted  with  Honour.  And  Hve 

,  ;  n  eavcrt0  !y’  7SuSreat  Men  as  ar,y  in  Britain  have 
boldly  afferted.  That  the  .Mode  of  profecutin*  bv 

^,rSnal('c  ^  "  Grand  -!Ury  WiiI  n0t dnd  Bm“  verl) 

a  national  Cneyance,  and  greatly  inconfiftent  with 
that  Freedom  which  the  Subjects  of  England  enjoy ' 
n  moft  other  Cafes.  But,  if  we  are  fo  unhfppy  asTot 
o  be  able  to  ward  off  this  Stroke  of  Power  dire&Jy  • 
yet  ct  us  take  Care  not  to  be  cheated  out  of  our  Li- 

iure  ^ha/rh  °nS  ^  APPearances  :  Let  us  always  be 
■/-I  Cha7eJn  the  Information  is  made  out 

r  Iy  even  b£y°nd  *  Doubt ;  for  the’  Matters  in  the  In¬ 
formation  may  be  called  Form  upon  Trial,  yet  they 

may  be,  and  often  have  been  found  to  be.  Matters  If 
oubjtance  upon  giving  Judgment.  J 

th ,The  Ua"§er  is  great,  in  Proportion  to 

Cr/hd >  H  Athat  may  haPPen’  through  our  too  great 

-  e  i  n7'.  ,A  Pr°Pfr  TConfidence  in  a  Court  is  com- 
a  e ,  but  as  the  Verdibt  (whatever  it  is)  will  be 

yours, 


(  69  ) 

yours,  you  ought  to  refer  no  Part  of  your  Duty  to 
the  Diicretion  of  other  Perfons.  If  you  fhould  be  of 
Opinion,  that  there  is  no  Falfliood  in  Mr.  Zenger’i 5 
Papers,  you  will,  nay  (pardon  me  for  the  Expreffion) 
you  ought  to  fay  fo  j  becaufe  you  do  not  know,  whe¬ 
ther  others  (I  mean  the  Court)  may  be  of  that  Opi¬ 
nion.  It  is  your  Right  to  do  fo,  and  there  is  much 
depending  upon  your  Refolution,  as  well  as  upon  your 
Integrity. 

The  Lofs  of  Liberty  to  a  generous  Mind,  is  worfe 
than  Death  ;  and  yet  we  know  there  have  been  thofe 
in  all  Ages,  who,  for  the  fake  of  Preferment  or  fome 
imaginary  Honour,  have  freely  lent  a  helping  Hand, 
to  oppreis,  nay  to  deftroy,  their  Country.  This  brings 
to  my  Mind  that  faying  of  the  immortal  Brutus ,  when 
he  looked  upon  the  Creatures  of  C^efar^  who  were  very 
great  Men,  but  by  no  Means  good  Men.  “  Touy 
Romans,  faid  Brutus,  if  yet  T  may  call  you  fo ,  confider 
what  you  are  doing  ;  remember  that  you  are  ajfifting  Csefar 
to  forge  thofe  very  Chains  ^which  one  day  he  will  make  your - 
felves  wear”  This  is  what  every  Man  (who  values  Free¬ 
dom)  ought  to  confider  :  He  fhould  aft  by  Judgment, 
and  not  by  Affeftion  or  Self-Intereft  ;  for,  where  thefe 
prevail,  no  Ties  of  either  Country  or  Kindred  are  re¬ 
garded  :  As  on  the  other  hand,  the  Man,  who  loves 
his  Country,  prefers  its  Liberty  to  all  other  Confider- 
ations  well  knowing  that,  without  Liberty,  Life  is  a 
Mifery. 

A  famous  Inftance  of  this  you  will  find  in  the  Hi- 
ftory  of  another  brave  Roman  of  the  fame  Name  :  I 
mean  Lucius  Junius  Brutus ,  whofe  Story  is  well  known, 
and  therefore  I  fhall  mention  no  more  of  it,  than  only 
to  fhew  the  Value  he  put  upon  the  Freedom  of  his 
Country.  This  great  Man,  aflifted  by  a  few  Fellow-Ci¬ 
tizens  whom  he  had  engaged  in  the  Caufe,  had  banifli- 
ed  Larquin  the  Proud,  the  laft  King  of  Rome ,  from  a 
Throne  he  had  afcended  by  inhuman  Murders,  and 
pofTeffed  by  the  moft  dreadful  Tyranny  and  Profcrip- 

tions : 
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tions :  But ' Tarquin. ,  by  thefe  Means,  had  amafied  in¬ 
credible  Riches  ;  even  fufficient  to  bribe  many  of 
the  young  Nobility  of  Rome,  to  affift  him  in  recovering 
the  Crown.  The  Plot  however  being  difcovered,  the 
principal  Confpirators  were  apprehended,  among  whom 
were  two  ol  the  Sons  of  yutiius  Brutus.  It  was  abfo- 
lutely  neceffary  that  fome  Ihould  be  made  Examples  of, 
to  deter  others  from  attempting  the  reftoring  of  “Tar- 
quin,  and  deftroying  the  Liberty  of  Rome.  And  to 
effedl  this  it  was,  that  Lucius  "Junius  Brutus ,  one  of 
the  Confuls  of  Rome ,  in  the  Prefence  of  the  Roman 
People,  fat  Judge  and  condemned  his  own  Sons,  as 
I  raitors  to  their  Country  :  And  to  give  the  laft  Proof 
of  his  exalted  Virtue,  and  his  Love  of  Liberty,  he, 
with  a  Firmnefs  of  Mind  only  becoming  fo  great  a 
Man,  caufed  their  Heads  to  be  ftruck  off  in  his  own 
Prefence  ;  and  when  he  obferved  that  his  rigid  Virtue 
occafioned  a  fort  of  Horror  among  the  People,  it  is  ob- 
ierved  he  only  faid,  “  My  Fellow-Citizens ,  do  not  think 
that  this  proceeds  from  any  Want  of  natural  Affedlion  : 
No ,  The  Death  of  the  Sons  of  Brutus  can  ajfeff  Brutus 
only  ;  but  the  Lofs  of  Liberty  will  affebl  my  Country 
Thus  highly  was  Liberty  efteemed  in  thofe  Days,  that 
a  Father  could  facrifice  his  Sons  to  fave  his  Country. 
But  why  do  I  go  to  Pleathen  Rome ,  to  bring  Inftances 
of  the  Love  of  Liberty  :  The  beft  Blood  in  Britain  has 
been  Hied  in  the  Caule  of  Liberty  ;  and  the  Freedom 
we  enjoy  at  this  day,  may  be  faid  to  be,  in  a  great 
Meafure,  owing  to  the  glorious  Stand  the  famous 
Hampden ,  and  others  of  our  Countrymen,  madeagainft 
the  arbitrary  Demands,  and  illegal  Impofitions,  of  the 
Times  in  which  they  lived  ;  who  rather  than  give  up 
the  Rights  of  Englijhmen ,  and  fubmit  to  pay  an  ille¬ 
gal  Tax  of  no  more,  I  think,  than  Fhree  Shillings ,  re- 
iolved  to  undergo,  and  for  the  Liberty  of  their  Coun¬ 
try  did  undergo,  the  greateft  Extremities,  in  that  arbi¬ 
trary  and  terrible  Court  of  Star-Chamber,  to  whofe 
arbitrary  Proceedings  (it  being  compofed  of  the  prin¬ 
cipal 
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cipal  Men  of  the  Realm,  and  calculated  to  fupport  ar¬ 
bitrary  Government)  no  Bounds  or  Limits  could  be 
fet,  nor  could  any  other  Hand  remove  the  Evil  but  a 

Parliament. 

Power  may  juftly  be  compared  to  a  great  River, 
which,  kept  within  due  Bounds,  is  both  beautiful  and 
ufeful  ;  but  when  it  overflows  its  Banks,  it  is  then 
too  impetuous  to  be  Hemmed  •,  it  bears  down  ail  before 
it,  and  brings  Deftrudtion  and  Defolation  wherever  it 
comes.  If  then  this  is  the  Nature  of  Power,  let  us  at 
leaft  do  our  Duty,  and  like  wife  Men  (who  value 
Freedom)  ufe  our  utmoft  Care  to  fupport  Liberty,  the 
only  Bulwark  againfl:  lawlefs  Power,  which  in  all  Ages 
has  facrificed  to  its  wild  Luftand  boundleis  Ambition, 
the  Blood  of  the  bell  Men  that  ever  lived. 

I  hope  to  be  pardoned.  Sir,  for  my  Zeal  upon  this 
Occafion  :  It  is  an  old  and  wife  Caution,  That  when 
cut  Neighbour's  Houfe  is  on  hire,  we  ought  to  take  Care 
of  our  own.  For  tho’,  blefied  be  God,  I  live  in  a 
Government  where  Liberty  is  well  underftood,  and 
freely  enjoyed  }  yet  Experience  has  fhewn  us  all  (I  ana 
fure  it  has  to  me)  that  a  bad  Precedent  in  one  Govern¬ 
ment,  is  foon  fet  up  for  an  Authority  in  another  •,  and 
therefore  I  cannot  but  think  it  mine,  and  every  honeft 
Man’s  Duty,  that  (while  we  pay  all  due  Obedience  to 
Men  in  Authority)  we  ought  at  the  fame  Time  to  be 
upon  our  Guard  againfl:  Power,  whenever  we  appre¬ 
hend  it  may  injurioufly  affeft  ourfelves  or  our  Fellow- 

fubje&s. 

I  am  truly  very  unequal  to  fuch  an  Undertaking  on 
many  Accounts.  And  you  fee  I  labour  under  tin*. 
Weight  of  many  Years,  and  am  borne  down  with  great 
Infirmities  of  Body  •,  yet  old  and  weak  as  I  am,  l 
fliould  think  it  my  Duty,  if  required,  to  go  to  the  ut¬ 
moft  Part  of  the  Land,  where  my  Service  could  be  of 
any  Ufe  in  aflifting  to  quench  the  Flame  of  Profecu- 
tions  upon  Informations,  let  on  foot  by  the  Govern¬ 
ment,  to  deprive  a  People  of  the  Right  of  remonflra- 

tina, 
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ting,  and  complaining  of,  the  arbitrary  Attempts 
of  Men  in  Power.  Men  who  injure  and  opprefs  the 
1  topic  undei  their  Adminiftration  provoke  them  to 
cry  out  and  complain  ;  and  then  make  that  very  Com¬ 
plaint  the  Foundation  for  new  Oppreffions  and  Profe- 
cutions  I  wifh  I  could  fay  there  were  no  Pittances  of 
this  kind.  But  to  conclude;  the  Queftion  before  the 
Court  and  you.  Gentlemen  of  the  Jury,  is  not  of 
fmall  or  private  Concern  ;  it  is  not  the  Caufe  of  a  poor 
1  rinter,  nor  of  New-Ycrk  alone,  which  you  are  now 
trying  :  No  !  It  may,  in  its  Confequence,  affeft  everv 
Freeman  that  lives  under  a  Britijh  Government  on  the 
Main  of  America.  It  is  the  belt  Caufe  :  It  is  the  Caufe 
of  Liberty !  And  I  make  no  Doubt  but  your  upright 
Conduct,  this  Day,  will  not  only  entitle  you  to  the 
Love  and  Efteem  of  your  Fellow-Citizens ;  but  every 
Man,  who  prefers  Freedom  to  a  Life  of  Slavery,  will 
blefs  and  honour  you,  as  Men  who  have  baffled  the  At¬ 
tempt  of  Tyranny,  and  who,  by  an  impartial  and  un- 
coriupt  Verdict,  have  laid  a  noble  Foundation  for  fecu- 
ring  to  ourfelves,  our  Pofterity,  and  our  Neighbours, 

I  hat,  to  which  Nature  and  the  Laws  of  our  Country 
have  given  us  a  Right, — The  Liberty —both  of  expofmg 
and  oppofing  arbitrary  Power  ( in  thefe  Parts  of  the  World , 
at  leaf )  by  fpeaking  and  writing  Truth. 

[Here  Mr.  Attorney  obferved,  that  Mr.  Hamilton 
had  gone  very  much  out  of  the  Way,  and  had 
made  himfelf  and  the  People  very  merry :  But 
that  he  had  been  citing  Cafes,  not  at  all  to  the 
Purpofe.  He  laid,  there  was  no  fuch  Caufe  as  Mr. 
Bufhel  s  or  Sir  Edward  Hales  before  the  Court; 
and  he  could  not  find  out  what  the  Court  or  Jury 
had  to  do  with  Difpenfations,  Riots  or  unlawful 
Aflemblies :  All  that  the  Jury  had  to  confider  of, 
was  Mr.  Zenger  s  printing  and  publifhing  two 
lean  da 'ous  Libels,  which  very  highly  reflected  on 
his  Excellency  and  the  principal  Men  concerned 


(  73  ) 

in  the  Adminiftration  of  this  Government,  which 
is  confefied.  That  is,  the  printing  and  publifh- 
ingof  the  Journals  fet  forth  in  the  Information  is 
confefied.  And  concluded,  that  as  Mr.  Hamilton 
had  confefied  the  Printing,  and  there  could  be 
*•  no  doubt  but  they  were  fcandalous  Papers,  highly 
reflecting  upon  his  Excellency,  and  the  principal 
Magiftrates  in  the  Province  ;  and  therefore  he 
made  no  doubt  but  the  Jury  would  find  the  De- 
fendent  Guilty ,  and  would  refer  to  the  Court  for 
their  Direction. 

Mr  Ch.  Juft .  Gentlemen  of  the  Jury  :  The  great 
Pains  Mr.  Hamilton  has  taken,  to  fhew  how  little  Regard 
Juries  are  to  pay  to  the  Opinion  of  the  Judges  *,  and 
his  infilling  fo  much  upon  the  Conduct  of  fome  Judges 
in  Trials  of  this  kind,  is  done  no  doubt  with.aDefign 
that  you  fhpuld  take  very  little  notice  of  what  I  may 
fay  upon  this  Occafion.  I  fhall  therefore  only  obferve 
to  you,  that,  as  the  Fads  or  Words  in  the  Information 
are  confefied,  the  only  Thing  that  can  come  in  Que- 
ftion  before  you  is,  whether  the  Words,  as  fet  forth 
in  the  Information,  make  a  Libel.  And  that  is  a 
Matter  of  Law,  no  doubt,  and  which  you  may  leave 
to  the  Court.  But  I  fhall  trouble  you  no  further  with 
any  thing  more  of  my  own,  but  read  to  you  the  Words 
of  a  learned  and  upright  Judge  *  in  a  Cafe  of  the  like 
Nature  : 

“  To  fay  that  corrupt  Officers  are  appointed  to  ad- 
minifter  Affairs,  is  certainly  a  Reflection  on  the  Govern¬ 
ment.  If  People  fhould  not  be  called  to  account  for 
pofieffing  the  People  with  an  ill  Opinion  of  the  Go¬ 
vernment,  no  Government  can  fubfift  :  For  it  is  very 
necefiary  for  all  Governments,  that  the  People  fhould 
have  a  good  Opinion  of  it.  And  nothing  can  be  worfe 
to  any  Government,  than  to  endeavour  to  procure  Ani- 
mofities  :  As  to  the  Management  of  them,  this  has 

K  beec 

*  Ch,  J.  Holt ,  in  Tut  chin's  Cafe, 
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been  always  looked  upon  as  a  Crime  -,  and  no  Govern¬ 
ment  can  be  fafe  without  it  be  puniffied.” 

Now  you  are  to  confider,  whether  thefe  Words  I 
have  read  to  you,  do  not  tend  to  beget  an  ill  Opinion 
of  the  Adminiftration  of  the  Government  ?  To  tell 
us,  thofe  who  are  employed  know  nothing  of  the  Mat¬ 
ter,  and  thofe  who  do  know  are  not  employed  •,  Men 
are  not  adapted  to  Offices,  but  Offices  to  Men,  out 
of  a  particular  Regard  to  their  Intereft,  and  not  to 
their  Fitnefs  for  the  Places  ;  this  is  the  Purport  of 
thefe  Papers. 

Mr.  Hamilton.  I  humbly  beg  your  Honour’s  Par¬ 
don  •,  I  am  very  much  mifapprehended,  if  you  fuppofe 
what  I  laid  was  fo  defigned. 

Sir,  you  know,  I  made  an  Apology  for  the  Free¬ 
dom  I  found  myfelf  under  a  Neceffity  of  ufing  upon 
this  Occafion.  I  laid,  there  was  nothing  perfonal  de¬ 
figned  ;  it  arofe  from  the  Nature  of  our  Defence. 

The  Jury  withdrew,  and  in  a  fmall  Time  returned, 
and  being  alked  by  the  Clerk,  “  Whether  they  were 
agreed  of  their  Verdift,  and  whether  John  Peter  Zen-- 
gcr  was  guilty  of  printing  and  publifhing  the  Libels  in 
the  Inforpiation  mentioned?”  They  anfwered  by  Tho¬ 
mas  Hunt ,  their  Foreman,  Not  Guilty. 

Upon  which  there  were  three  Huzzas  in  the  Hall, 
which  crowded  with  People  ;  and  the  next  Day  Zenger 
was  difeharged  from  his  Imprilonment. 
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City  of 


T  a  Common-council,  held  at 


New-York.  SJJ‘  the  City-hall  of  the  faid  City,  on 

Yuefday  the  Sixteenth  Day  of  September ,  A.  D.  17  35* 

PRESENT. 

Paul  Richards,  Efq;  Mayor. 

Gerardus  Stuyvefant ,  Efq;  Deputy-Mayor. 

Daniel  Horfmanden,  Efq;  Recorder. 


William  Rome,  Efq; 
Simon  Johnfon,  Efq; 
John  Walter,  Efq; 

Mr.  Johan.  Waldron, 
Mr.  Ede  Myer, 

Mr.  John  Moor , 


Chrifiopher  Fell,  Efq; 
Stephen  Bayard,  Efq; 
Johannes  Burger,  Efq; 

Mr.  John  Fred, 

Mr.  Charles  Le  Roux, 
Mr.  Evert  Byvanck. 


Ordered,  “  That  Andrew  Hamilton,  Efq;  of  Phila¬ 
delphia,  Barrifter  at  Law,  be  presented  with  the  Free¬ 
dom  of  this  Corporation  ;  and  that .A  Herman Baya,  d, 
Alderman  Johnfon,  and  Alderman  Pel,  beaCommi.- 

tee  to  bring  in  a  Draught  thereof .  .  7 

Accordingly,  on  Monday  the  29th  of  September,  me 
above  Gentlemen,  at  a  Common-council  produced  the 
Grant  of  the  Freedom,  a  Copy  of  which  fohows . 

City  of  lr  pAUL  RICHARDS,  Efq;  the 

\ew  York  V  1  Recorder,  Aldermen,  and  Aliii- 

tants  of  the  City  of  New-York,  convened  m  Common- 
council,  To  all  to  whom  thefe  Prefents  lha  come 
Greeting.  WHEREAS,  Honour  is  the  juft  Rewaid 
of  Virtue,  and  public  Benefits  demand  a  public  Ac- 
knowlegement.  We  therefore,  under  a  grateful  Sente 
of  the  remarkable  Service  done  to  the  Inhabitants  of 
this  City  and  Colony,  by  Andrew  Hamilton,  Eiq;  01 
Penfilvania,  Barrifter  at  Law,  by  his  learned  anu  ge¬ 
nerous  Defence  of  the  Rights  of  Mankind,  and  the  Li¬ 
berty  of  the  Prefs,  in  the  Cafe  of  John  Peter  Zenger , 
lately  tried  on  an  Information  exhibited  in  the  Su¬ 
preme  Court  of  this  Colony,  do  by  thefe  Prefents  bear 
to  the  faid  Andrew  Hamilton,  Efq;  the  public  I  hanks 
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of  the  Freemen  of  this  Corporation  for  that  fignal  Ser¬ 
vice,  which  he  chearfully  undertook  under  great  Indif- 
polition  of  Body,  and  generoufly  performed,  refufing 
any  Fee  or  Reward.  And  in  Teftimony  of  our  great 
Efteem  for  his  Perfon,  and  Senfe  of"  his  Merit,  do 
hereby  preient  him  with  the  Freedom  of  this  Corpora¬ 
tion.  Thefe  are  therefore  to  certify  and  declare,  that 
the  faid  Andrew  Hamilton ,  Efq;  is  hereby  admitted, 
received  and  allowed  a  Freeman  and  Citizen  of  the 
laid  City,  to  have,  hold,  enjoy  and  partake  of  all  the 
Benefits,  Privileges,  Freedoms  and  Immunities  what- 
ioever,  granted  or  belonging  to  a  Freeman  and  Citizen 
of  the  fame  City.  In  Teftimony  whereof,  the  Com¬ 
mon-council  of  the  faid  City,  in  Common-council  al- 
fembled,  have  caufed  the  Seal  of  the  laid  City  to  be 
hereunto  affixed  this  Twenty-ninth  Day  of  September , 
J.  D.  One  Thoufand  Seven  Hundred  and  Thirty  Five. 

By  Order  of  Common-council,  W.  Sharp  as,  CL 

“  And  we  do  further  Report,  that  fundry  of  the 
Members  of  this  Corporation  and  Gentlemen  of  this 
City  have  voluntarily  contributed  fufficient  for  a  Gold 
Box  of  Five  Ounces  and  a  Half,  for  inclofing  the  Seal 
of  the  faid  Freedom  ;  upon  the  Lid  of  which,  we  are  of 
Opinion  fhould  be  engraved  theArms  of  the  City  of  New- 
Tork:  Witnefsour  Hands  this  29th  Day  of  Sept.  1735. 

Stephen  Bayard,  |  Simon  Johnfon,  |  Cbriftopher  Fell. 

This  Report  was  unanimoufly  approved  •,  and  the 
Freedom  and  Box  was  carried  to  Philadelphia  by  Aid. 
Bayard,  and  there  gratefully  accepted  by  Mr.  Hamilton. 

Round  on  the  Lid  of  the  Box  was  engraved,  befides 
the  Arms  of  New-Tork,  this  Motto  in  a  Garter.: 

DEMERSAL  LEGES  —  TIMEFACTA  LIBERT  AS  — 
H/EC  TANDEM  EMERGUNT. 

On  the  In  fide  of  the  Lid,  in  a  flying  Garter,  this : 

NON  NUMMIS,— VIRTUTE  PARATUR. 

On  the  Front  of  the  Rim  was  Part  of  Tufty' s  Wifh : 

O'  A  CLIQUE  EVEN  I  AT,  UT  DE  REPUBLICA  MERUIT 
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